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a. Make tobacco non-mailable

The State Attorneys General have obtained agreements from the major common
carriers (UPS, DHL, FedEx) to restrict their consumer shipments of tobacco
products. Consequently, out of necessity, operators of Internet tobacco sites now
ship nearly all their product through the United States Postal Service (USPS),
making the USPS the largest carrier of contraband goods in the country.

The USPS has done nothing to discourage this practice, and has even testified
against legislation that would prohibit it from accepting tobacco for shipment to
consumers. We urge the Obama administration to effect a change in USPS’s
position on this issue.

b. Support passage of the PACT Act

The “Prevent All Cigarette Trafficking Act of 2007” (PACT Act) would combat
the growing problem of illegal Internet sales by creating tools that would
significantly strengthen the ability of law enforcement, at both the State and
federal levels, to help end (a) organized criminal operations that evade taxes, (b)
illegal tobacco products entering the stream of commerce and winding up in the
hands of children, and (c) such activity funding other illegal activity, including
terrorism. We expect this legislation to be introduced again in the 111™ Congress,
and we respectfully request that the new Administration work with Congress and
the Attorneys General to affect passage of this important legislation, and move
quickly to promulgate necessary regulations.

2.  Increased communication and coordination among federal agencies with tobacco
responsibilities

Tobacco regulation and enforcement are split between different federal departments and
agencies, including ATF and FBI (under DOJ), TTB (under Treasury), ICE and CBP
(under Homeland Security), and the FSA (under Agriculture). No agency has tobacco as
its primary responsibility, and the split in ATF and Customs that occurred as a result of
the post-September 1 1™ restructuring unintentionally contributed to the difficulties of
communicating and coordinating between the various agencies. To provide just one
example, taxpayer confidentiality concerns have hampered USDA’s ability to coordinate
with CBP and TTB in collecting tobacco quota buy-out payments due from importers of
tobacco products, and have also made it difficult for DOJ to enforce such obligations
against those importers that default. We urge the Administration to promote greater
communication and coordination among these agencies, and between these agencies and
the States.

3. Increased federal enforcement

Tobacco smuggling i1s on the rise. The past decade has seen large increases in federal and
state taxation of tobacco products, and the regulatory and enforcement structures have not
kept pace. Because the illegal tobacco trade can generate vast revenues with relatively
light penalties for those that are caught, tobacco is increasingly the choice for organized
crime and even for the financing of terrorism.
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a. making enforcement of laws regulating or taxing tobacco a greater priority at ATF
(currently spending only 2% of its budget on tobacco enforcement)

b. putting into effect the regulations necessary to effect the amendments made to the
Contraband Cigarette Trafficking Act (18 U.S.C. Chapter 114) in 2006

c. supporting legal and regulatory changes necessary to give TTB greater flexibility
in revoking Tobacco Manufacturing permits and Tobacco Importing permits from
persons who violate federal and state law, as well as the ability to prevent such
persons from obtaining permits in the first place

d. giving TTB the Agents necessary to carry out its enforcement responsibilities

e. making the prosecution of violations of existing laws on tobacco a higher priority
at DOJ, and encouraging prosecutors to seek criminal sanctions where possible

f.  making tobacco law enforcement a greater priority for ICE

SUPREME COURT ISSUES

The states and the U.S. Solicitor General are often on the same side of Supreme Court cases,
especially in criminal matters. As a consequence, members of the Solicitor General’s office

participate in many NAAG moot courts and often speak with NAAG staff and state attorneys
regarding pending cases.

Among the upcoming cases in the Supreme Court of particular importance to the states are:

1. District Attorney’s Office v. Osborne (whether an inmate has a due process right to
obtain access to biological evidence so that the inmate can conduct a DNA test that might
prove his innocence)

2. Vermont v. Brillon (whether the Vermont Supreme Court erred in holding that an
indigent defendant’s speedy trial rights were violated even though the continuances and
delays were caused by his public defenders)

3. Rivera v. Illinois (whether the erroneous denial of a criminal defendant’s peremptory
challenge that resulted in the challenged juror being seated requires automatic reversal of
a conviction)

4. Hawaii v. Office of Hawaiian Affairs (whether a 1993 Joint Resolution of Congress that
acknowledged and apologized for the 1893 overthrow of the Kingdom of Hawaii strips
the State of Hawaili of its authority under its admissions act to sell or dispose of 1.2
million acres of trust land).

CORRECTIONS

Review the Prison Litigation Reform Act (PLRA) to correct the flaws that continue to leave the
door open to frivolous litigation. Current criticism of PLRA can be addressed without defeating
the spirit of the law and without sacrificing the benefits it provides to the courts, the citizens and
the prison population. This would include resolving exhaustion questions early on it litigation,
ensuring that injunctive relief 1s narrowly drawn, adding explicit statements regarding physical
injury requirements, and resolving the disproportionate fees to relief obtained.
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Ensure that U.S. Trade Representative’s Office recognizes the importance of collaboration with
state and local entities in promoting trade issues, while ensuring that trade agreements do not
impinge on the established police and regulatory authority of those entities. Review reports of
Inter-Governmental Policy Advisory Committee for recommendations in those areas and take
steps to implement them.

REGIONAL ISSUES: CONFERENCE OF WESTERN ATTORNEYS GENERAL

Attorneys General also have primary regional issues in common and in order to preserve and
protect regional interests, regional associations exist for Eastern, Western, Northern and
Southern Attorneys General. The Conference of Western Attorneys General (CWAG) is
preparing a separate briefing paper for the new department heads and NAAG supports them in
their efforts.

Priority: Fight Against Mexican Drug Cartels

CWAGs top priority is to assist in the effort to train its counter-parts in Mexico to fight the drug
cartels that are involved in drug smuggling, human trafficking, weapon smuggling and money
laundering activities in the United States. CWAG has partnered with the United States Agency
for International Development, NAAG and the Council of State Governments in a multi-prong
approach to assist the Mexican federal Attorney General's Office and the 34 Mexican State
Attorneys General in implementing judicial reforms throughout Mexico. CWAG has served as
host for visiting teams of police investigators who receive intensive investigatory training and
trial court testimony preparation instruction. NAAG provides a trial advocacy academy which
will instruct Mexican prosecutors in oral advocacy techniques and courtroom skills necessary for
the judicial reforms Mexico is undergoing. NAAG supports this important law enforcement
effort and endorses CWAG's decision to make this issue a top priority and urges the new
administration to continue the support of Mexico in its ongoing effort to fight crime that impacts
the citizens of the United States.

Other matters of primary interest to Western Attorneys General include:

1. Indian Law
a. Taking land into trust
b. Law enforcement in Indian country
c. Internet cigarette sales
d. Class Il gaming machines under IGRA
e. Secretarial procedures to place gaming compacts into effect when the State raises
11th Amendment defense

2. Water Law
a. EPA inter-basin transfer rule
b. Reserved water rights settlement funding

3. Public Lands
a. Forest fire suppression
b. Federal-state land exchanges to address checkerboard
c. Road rights-of-way
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a. Cooperative agreements for States to participate in conservation efforts
b. Species re-introduction cooperation

5. Storage of Nuclear Waste

NATIONAL ASSOCIATION OF MEDICAID FRAUD CONTROIL UNITS

1.

Resist reduction in federal matching rates

Previous Administrations have submitted proposals to Congress to reduce the federal
matching rate for the state Medicaid Fraud Control Units (MFCU’s) from 75 percent to
50 percent. Each time, Congress has strongly rejected the proposal.

The funding for MFCU’s 1s included with Medicaid administrative activities and since
this portion of the Medicaid budget does not directly affect health care services, it is
generally the first part of the program that is looked to for a reduction. Most states would
be unable to pick up the additional 25 percent and would suffer not only a substantial loss
of personnel but also experience a severe impediment to the work of the MFCU”’s.

Require CMS to share “Best Price” per drug data with states

Pharmaceutical manufacturers are required to report their “Best Price” per drug to CMS
under the Medicaid Rebate statute. This data is used in determining the rebates paid from
mfi’s to Medicaid programs. CMS presently refuses to share this information with states
investigating whether mfi’s have accurately reported Best Price — thus making
investigations in this area extremely difficult. It is arguable that 42 U.S.C. § 1396r-
8(b)(D)(iv) allows CMS to share this data. CMS must share the data pursuant to the law,
or the law needs amending to guarantee that state MFCU’s can get the data.



