










































































Torture Convention; Protocol to the Refugee Convention; and the Child Soldiers Protocol
(Protocol to the Convention on the Rights of the Child).68 The new President should also submit
for consideration to the Senate several outstanding major human rights treaties that the United
States has signed but not ratified, as well as fully adequate implementing legislation. These
treaties, which would impact a range of domestic human rights, include (in alphabetical order)
the American Convention on Human Rights; the Convention on the Elimination of
Discrimination Against Women (CEDAW); the Convention on the Rights of the Child; the
Convention on Rights of Persons with Disabilities; the International Convention for the
Protection of all Persons from Enforced Disappearances; International Covenant on Economic,
Social and Cultural Rights; the International Convention on the Protection of the Rights of All
Migrant Workers and Members of their Families; and the Optional Protocol to the Convention
against Torture.” The United States is only one of two U.N. member states (the other being
Somalia) that has not ratified the Convention on the Rights of the Child. Moreover, the United
States could be an even more forceful promoter of women’s rights overseas if it were to ratify
CEDAW and participate in the treaty body overseeing CEDAW. Importantly, CEDAW
guarantees paid parental leave and equal pay, two top policy priorities for American working
families.

Additionally, a new President should work with Congress to develop and adopt
implementing legislation that would more fully effectuate treaties that already have been ratified.
Consistent with the obligation to protect rights (discussed above in Part I), most human rights
treaties require that the parties to the treaty adopt legislation to give effect to the rights therein.”
While many treaties are automatically enforceable or “self-executing,” the United States has
frequently conditioned ratification on declarations specifying human rights treaties “non-self-
executing.” Once declared non-self-executing, a treaty arguably requires implementing
legislation to be enforceable. The over-reliance on attaching non-self-execution declarations to
treaties upon ratification is controversial. In fact, the practice has been called “anti-
constitutional,” or against the spirit of the Constitution.”' In the 1950s, segregationist Senator
John Bricker tried to amend the Constitution to make it more difficult to enforce human rights
treaties, which he feared were a backdoor approach to passing anti-lynching and other civil rights
legislation. While the Bricker Amendment efforts were unsuccessful, we in effect live with the
“ghost of Senator Bricker” because the burdensome reservations, understandings, and
declarations attached to treaties at the time of ratification mimic what Senator Bricker sought to
achieve by constitutional amendment.”* Implementing legislation could help to address the
burden posed by non-self-execution declarations by creating enforcement mechanisms, such as
judicial remedies, for human rights obligations.

While Congress has passed legislation to implement certain rights (as discussed in Part I
above concerning refugee protection and torture), Congress has yet to enact implementing
legislation to more fully enforce the Race Convention and the ICCPR. Such implementing
legislation would be important for the ICCPR to effectuate a range of rights, including, for
example, those affecting prisoners and suspects, such as those detained in the course of U.S.
counterterrorism efforts.””
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Implementing legislation would also enable the United States to reach more fully all the
forms of discrimination the Race Convention addresses. The Race Convention sweeps more
broadly than the Constitution’s Equal Protection Clause, which has been interpreted to prohibit
only intentional (or purposeful) discrimination. In contrast, the text of the Race Convention
prohibits discrimination that “has the purpose or effect of nullifying or impairing . . . human
rights[.]”"* While some U.S. civil rights statutes do reach facially neutral conduct with a
discriminatory impact, these statutes only apply in particular contexts and have been narrowly
interpreted by courts. Thus, U.S. domestic law does not adequately address measures that have
a discriminatory impact in the absence of a showing of discriminatory intent (i.e., “smoking gun”
evidence of explicit discrimination). Yet discrimination today is deeply structural and
institutional (that is, built into the structure of institutions, as in the case of university admissions
preferences for alumni children, which predominantly benefit white children). Further,
discriminatory conduct is often subtle and intertwined with other barriers, such as poverty,
gender, disability, ethnicity, nationality, and religion. In addition to emphasizing the
interdependence of rights as well as the economic dimension of inequality, the Race Convention
reflects a broader conception of equality that better embraces those most in need of the law’s
protection.

The need for treaty implementation at the domestic level in the United States was also
made starkly apparent by the Supreme Court’s decision in Medellin v. Texas.” In Medellin, the
Court rejected the enforceability of an International Court of Justice (ICJ) opinion regarding the
rights of Mexican nationals on death row in the United States. The ICJ had ruled that the United
States had violated the Vienna Convention on Consular Relations by failing to inform 51 named
Mexican nationals in state prison in Texas of their rights under that Convention. The Vienna
Consular Convention provides that arrested and detained foreign nationals be informed of the
right to consult their consulate. To remedy the failure to inform, the ICJ found that the Mexican
nationals were entitled to “review and reconsideration” of their state court convictions and
sentences. In rejecting the ICJ judgment as a binding obligation, the Court rebuffed the
argument that a number of international instruments — the Vienna Consular Convention Optional
Protocol, U.N. Charter, and ICJ Statute — gave the ICJ judgment binding effect in the domestic
courts of the United States, without further action by the political branches.

In the aftermath of Medellin, it is critical that the Administration work with Congress to
take the necessary steps to reassure other countries who are parties to treaties the U.S. has signed
and ratified that the United States remains committed to honoring its treaty commitments. The
American Bar Association and the American Society of International Law have developed a joint
task force that will study and make recommendations concerning U.S. treaty practice in the wake
of Medellin. These recommendations will likely provide an excellent roadmap for the new
Administration.
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D. Review and Withdraw Harmful Reservations, Understandings and
Declarations

The new Administration should periodically review all reservations, understandings, and
declarations (RUDs) that were attached to treaties at the time of ratification and take
steps to withdraw RUDs limiting the impact of human rights treaties, where appropriate.

Upon ratifying human rights treaties, the United States typically attaches burdensome
RUDs that limit the scope of its international obligations, such that these obligations are brought
into line with existing domestic law (rather than the reverse). These RUDs have been extensively
criticized both domestically and internationally, including by international human rights treaty
bodies.

Reservations are unilateral statements that purport “to exclude or modify the legal effect”
of a treaty provision in their application to the reserving state.”® In some instances, the United
States attaches a reservation that may be constitutionally compelled, because a particular treaty
provision conflicts with the Supreme Court’s interpretation of the U.S. Constitution. Such is the
case with the First Amendment-based reservations related to the provisions in the ICCPR and the
Race Convention on hate speech. However, other reservations, those that are not constitutionally
mandated, should be removed. For example, the United States should withdraw its reservation to
the ICCPR prohibition on treating juveniles as adults in the criminal justice system, since the
U.S. Constitution does not compel government to treat juveniles as adults.”” Also, reservations
which seek to limit the reach of a treaty obligation to the narrower scope of a right provided
under the U.S. Constitution are not constitutionally compelled. For example, the United States
has attached reservations to the ICCPR and Torture Convention, in both cases limiting the core
prohibition on “cruel, inhuman or degrading treatment or punishment” to the more narrow
constitutional prohibition on cruel and unusual punishment (that is, as it has been interpreted by
the Supreme Court).”®

Unlike reservations, understandings do not seek to exclude or modify the legal effect of a
treaty provision. Typically, an understanding seeks to advance an interpretation of a particular
provision that reflects the accepted view of the provision internationally. However, the United
States typically attaches uniquely American understandings, related to federalism, that impede
implementation of human rights treaties. Each time it ratifies a human rights treaty, the United
States declares that it “understands” that treaty ratification would not, in effect, alter the balance
of authority between the federal and state government. While such a statement appears benign
on its face, far from being constitutionally required, such understandings are in fact in tension
with the Constitution’s Supremacy Clause, which states that treaties are supreme law of the land,
along with the Constitution and federal statutes.”” Despite the problematic nature of these
understandings as a matter of law, as a symbolic matter, federalism “understandings” create a
chilling effect on the federal government’s ability to respect its treaty obligations in the face of
recalcitrant state and local governments in matters traditionally falling in part within the realm of
state and local authority, such as criminal justice matters.°
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Unlike reservations and understandings, which express views externally to the other
treaty parties, a declaration relates to the internal, domestic operation of a treaty. Declarations
can also be damaging, for example, where the United States has declared a human rights treaty it
has ratified non-self-executing, in an effort to preclude enforcement of these treaties in U.S.
courts. Specifically, the United States has declared the substantive guarantees of the ICCPR, the
Torture Convention, and the Race Convention all to be non-self-executing.

The incoming Administration should review all RUDs, with an eye toward withdrawing
any unnecessary and harmful RUDs. Over time, the only reservations that should be retained are
those that are strictly required because of irreconcilable differences between U.S. constitutional
law and treaty law, particularly where U.S. law provides an arguably higher level of protection,
such in the area of the First Amendment concerning free speech.” In other cases, rather than
restricting and distorting the scope of international obligations to conform to domestic law, the
United States should adopt implementing legislation that would make our laws consistent with
treaty obligations (as discussed above). Where this is not possible, existing RUDs should be
reviewed periodically, to assess whether they can be eventually modified or withdrawn. In fact,
the President can withdraw understandings and declarations on his own, since treaty
interpretation is under his purview. The original Executive Order creating the Interagency
Working Group on Human Rights Treaties in 1998 states that RUDs should be reviewed
annually. To the extent RUDs are attached to newly ratified treaties, when implementing
legislation is adopted, sunset clauses should be established to create a concrete mechanism to
phase out or, at least, revisit the necessity of each RUD.

E. Ensure That the Judicial Branch Recognizes and Honors Human Rights
Principles

The new President should nominate judges who will follow the rule of law, which
includes recognition that ratified treaties and customary international law are the law of
the land. Additionally, the Administration should support judicial human rights
education and support the role of courts in providing full and appropriate hearings on
allegations of human rights violations.

Recognizing the critical role of the courts in the protection of human rights, the President
should nominate judges who recognize that, like the U.S. Constitution and federal statutes,
ratified treaties are the “supreme Law of The Land” under the Supremacy Clause of the U.S.
Constitution. Judicial nominees should also have an appreciation for the fact that customary
international law is the law of the land.** In addition, the new Administration should support
ongoing judicial education in human rights, perhaps through the new U.S. Commission on Civil
and Human Rights, the Federal Judicial Center, or nongovernmental entities such as the Aspen
Institute (which provides human rights education to judges). Further, the Administration should
ensure that individuals have recourse to courts in the United States in order to vindicate their
human rights. For example, the new Administration should support robust access to the courts
for counterterrorism detainees pursuant to the right of habeas corpus as confirmed by the
Supreme Court (over the opposition of the Bush Administration) in Boumediene v. Bush.*®
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CONCLUSION

As we prepare for the ritual of transition from one presidential administration to the next,
the idea of creating new forms of governance to affirm the human rights principles on which this
great nation was built seems both a very old idea and a new idea whose time has come. Human
rights at home is an old idea, because it is at the foundation of our national identity. Human
rights at home is a new idea, because we Americans typically refer to human rights when
discussing events outside the United States, while we use the discourse of constitutional rights to
refer to our own situation. And yet, our Constitution is a manifestation of human rights. Both
notions — human rights and constitutional rights — recognize that fundamental rights come not
from the generosity of government, but from our inherent humanity.

Nearly a half-century ago, Eleanor Roosevelt said:

Where, after all, do universal rights begin? In small places, close
to home . . .. Unless these rights have meaning there, they have
little meaning anywhere. Without concerned citizen action to
uphold them close to home, we shall look in vain for progress in
the larger world.™

The President who takes office in 2009 will have the opportunity to strengthen this commitment
to human rights, both abroad and right here at home.
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addresses U.S. conduct overseas). A new Administration might also consider, where appropriate, submitting certain
human rights treaties to both houses of Congress as congressional-executive agreements, which do not require
additional implementing legislation because they operate in effect as ordinary legislation. For a persuasive analysis
of this proposal, see Oona A. Hathaway, Treaties’ End: The Past, Present and Future of International Lawmaking
in the United States, 117 YALE L.J. 1236 (2008).
70 See ICCPR art. 2(2) (“Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps ... to adopt such laws or other measures as may be
necessary to give effect to the rights recognized in the present Covenant”); CERD art. 2 (“Each State Party shall
prohibit and bring to an end, by all appropriate means, including legislation as required by circumstances, racial
discrimination by any persons, group or organization”); Convention Against Torture art. 2 (“Each State Party shall
take effective legislative, administrative, judicial or other measures to prevent acts of torture in any territory under
its jurisdiction”); and id. art. 4 (“Each State Party shall ensure that all acts of torture are offences under its criminal
law”).
"' Louis Henkin, Editorial Comment, U.S. Ratification of Human Rights Conventions: The Ghost of Senator
Bricker, 89 AMJ. INT'LL. 341, 349 (1995).
7> See generally id.
7 Of particular significance for the post-9/11 detainees, such as those detained in Guantanamo, are the following
provisions in the ICCPR: art. 9 (“No one shall be subjected to arbitrary arrest or detention”); art. 10 (“All persons
deprived of their liberty shall be treated with humanity and with respect for the inherent dignity of the human
person”); art. 14 (1) (“everyone shall be entitled to a fair and public hearing by a competent, independent and
impartial tribunal established by law”); art. 14 (1) (“All persons shall be equal before the courts and tribunals™); art.
14 (2) (“Everyone charged with a criminal offence shall have the right to be presumed innocent until proved guilty
according to law”); and art. 14 (3)(c) (everyone shall be entitled “[t]o be tried without undue delay™).
™ The Race Convention art. 1 (emphasis added).
> Medellin v. Texas, 128 S. Ct. 1346 (2008).
’® RESTATEMENT (THIRD) OF U.S. FOREIGN RELATIONS LAW § 313 cmt. a.
"7 In fact, in Roper v. Simmons, 543 U.S. 551 (2005), the Supreme Court struck down the juvenile death penalty as
unconstitutional, citing the international trend away from this practice.
™ The United States has submitted the following reservation for the ICCPR:

That the United States considers itself bound by article 7 to the extent that

‘cruel, inhuman or degrading treatment or punishment’ means the cruel and

unusual treatment or punishment prohibited by the Fifth, Eighth, and/or

Fourteenth Amendments to the Constitution of the United States.
See U.S. RUDs, U.N. Treaty Collection, Declarations and Reservations (as of Feb. 5, 2002) (discussing declarations
and reservations made upon ratification, accession or succession), available at http://www.unhchr.ch/html/menu3/b
/treaty5_asp.htm. The United States has submitted the following reservation for the Torture Convention:

[T]he United States considers itself bound by the obligation under article 16 to

prevent ‘cruel, inhuman or degrading treatment or punishment,” only insofar as

the term ‘cruel, inhuman or degrading treatment or punishment’ means the cruel,

unusual and inhumane treatment or punishment prohibited by the Fifth, Eighth,

and/or Fourteenth Amendments to the Constitution of the United States.
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See U.S. RUDs, Office of the High Commissioner for Human Rights, Declarations and Reservations (As of Apr. 23,
2004) (discussing declarations and reservations made upon ratification, accession or succession), available at
http://www.unhchr.ch/html/menu2/6/cat/treaties/convention-reserv.htm.

7 See U.S. Const. art. VI (declaring that ratified treaties are “supreme Law of the Land” along with the Constitution
and federal statutes). Moreover, in a landmark case, the Supreme Court held that Congress has authority to regulate
areas traditionally relegated to state and local law when Congress acts pursuant to a treaty and the federal
government’s treaty power (in that case, in the context of bird migration treaty between the United States and
Canada), even where Congress would not have had authority to regulate in the absence of the treaty because of
federalism concerns implicated by such regulation. Missouri v. Holland, 252 U.S. 416 (1920) (rejecting the state of
Missouri’s Tenth Amendment challenge to U.S. enforcement of the Migratory Bird Treaty Act).

% Consider, for example, the position Texas took in the Medellin litigation concerning the Vienna Convention on
Consular Relations in which Texas resisted compliance with the ICJ’s interpretation of the rights of a Mexican
national on death row. See Medellin v. Texas, 128 S. Ct. 1346, 170 L. Ed. 2d 190 (2008).

8! Even here, a new Administration should be mindful of the competing demands of free speech and the equality
concerns reflected in the hate speech provisions of the ICCPR and Race Convention (discussed above).

82 Paquete Habana, 175 U.S. 677, 700 (1900) (stating that “[i]nternational law is part of our law”).

8 Boumediene v. Bush, 128 S. Ct. 2229 (2008).

8 Eleanor Roosevelt, Address at a United Nations Ceremony in New York (Mar. 27, 1958), in PETER MEYER, THE
INTERNATIONAL BILL OF HUMAN RIGHTS: A BRIEF HISTORY, available at
http://paulwilliams.com/globalrights/history.html (citation omitted).
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Appendix B: Draft Executive Order

[Proposed amendments to Executive Order 13107 are indicated.]

THE WHITE HOUSE

Office of the Press Secretary

For Immediate Release December10;
1998MONTH __, 2009

| EXECUTIVE ORDER 13107

IMPLEMENTATION OF HUMAN RIGHTS FREAHES

By the authority vested in me as President by the Constitution and the laws of the
United States of America, and bearing in mind the obligations of the United States pursuant to
the International Covenant on Civil and Political Rights ICCPR), the Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT), the
Convention on the Elimination of All Forms of Racial Discrimination (CERD), and-the
Convention on the Prevention and Punishment of the Crime of Genocide, other relevant treaties
concerned with the protection and promotion of human rights to which the United States is now

| or may become a party in the future, and customary international law, it is hereby ordered as

follows:

Section 1. Implementation of Human Rights Obligations. (a) It shall be the policy and
practice of the Government of the United States, being committed to the protection and
promotion of human rights and fundamental freedoms, fully to respect and implement its

| obligations under customary international law and the international human rights treaties to
which it is a party, including the ICCPR, the CAT, and the CERD.

(b) It shall also be the policy and practice of the Government of the United States to
promote respect for international human rights, both in our relationships with all other countries
and by working with and strengthening the various international mechanisms for the promotion
of human rights, including, inter alia, those of the United Nations, the International Labor
Organization, and the Organization of American States.

Sec. 2. Responsibility of Executive Departments and Agencies. (a) All executive
departments and agencies (as defined in 5 U.S.C. 101-105, including boards and commissions,
and hereinafter referred to collectively as "agency" or "agencies") shall maintain a current
awareness of United States international human rights obligations that are relevant to their
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functions and shall perform such functions so as to respect and implement those obligations
fully. The head of each agency shall designate a single senior level contact officer who will be
responsible for overall coordination of the implementation of this order across all areas of the
agency’s responsibilities that are relevant to this order. Under this order, all such agencies shall
retain their established institutional roles in the implementation, interpretation, and enforcement
of Federal law and policy.

(b) The heads of agencies shall have lead responsibility, in coordination with other
appropriate agencies, for questions concerning implementation of human rights obligations that
fall within their respective operating and program responsibilities and authorities or, to the extent
that matters do not fall within the operating and program responsibilities and authorities of any
agency, that most closely relate to their general areas of concern.

Sec. 3. Human Rights Inquiries and Complaints. Each agency shall take lead
responsibility, in coordination with other appropriate agencies, for responding to inquiries,
requests for information, and complaints about violations of human rights obligations that fall
within its areas of responsibility or, if the matter does not fall within its areas of responsibility,
referring it to the appropriate agency for response.

Sec. 4. Interagency Working Group on Human Rights-Freaties. (a) There is hereby
established an Interagency Working Group on Human Rights Freaties-for the purpose of
providing guidance, oversight, and coordination with respect to questions concerning the
adherence to and implementation of human rights obligations and related matters.

(b) The designee of the Assistant to the President for National Security Affairs shall
chair the Interagency Working Group, which shall consist of appropriate policy and legal
representatives at the Assistant Secretary level from the Department of State (including
representatives from the Bureau of Democracy, Human Rights, and Labor; the Office of the
Legal Advisor; and the Bureau of Legislative Affairs), the Department of Justice (including
representatives from the Civil Rights Division; the Office of Legal Counsel; the Office of Legal
Policy; and the Office of Legislative Affairs), the Department of Labor, the Department of
Defense, the Joint Chiefs of Staff, the Domestic Policy Council, the Department of Homeland
Security, the Department of Housing and Urban Development, the Department of Health and
Human Services, the Department of Education, and other agencies as the chair deems
appropriate. The principal members may designate alternates to attend meetings in their stead.

(c) The principal functions of the Interagency Working Group shall include:
(1) coordinating the interagency review of any significant issues concerning the
implementation of this order and analysis and recommendations in connection with pursuing the

ratification of human rights treaties, as such questions may from time to time arise;

(1) coordinating the preparation of reports that are to be submitted by the United States
in fulfillment of treaty obligations;

(iii) coordinating the responses of the United States Government to

vi
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complaints against it concerning alleged human rights violations submitted to the United
Nations, the Organization of American States, and other international organizations;

(iv) developing effective mechanisms to ensure that legislation proposed by the
Administration is reviewed for conformity with international human rights obligations and that
these obligations are taken into account in reviewing legislation under consideration by the
Congress as well;

(v) developing recommended proposals and mechanisms for improving the monitoring
of the actions by the various States, Commonwealths, and territories of the United States and,
where appropriate, of Native Americans and Federally recognized Indian tribes, including the
review of State, Commonwealth, and territorial laws for their conformity with relevant treaties
and customary international law, the provision of relevant information for reports and other
monitoring purposes, and the promotion of effective remedial mechanisms;

(vi) developing plans for public outreach and education concerning the provisions of
the ICCPR, CAT, CERD, and other relevant treaties, and human rights-related provisions of
domestic law;

(vii) coordinating and directing an annual review of United States reservations,
declarations, and understandings to human rights treaties, and matters as to which there have
been non-trivial complaints or allegations of inconsistency with or breach of international human
rights obligations, in order to determine whether there should be consideration of any
modification of relevant reservations, declarations, and understandings to human rights treaties,
or United States practices or laws. The results and recommendations of this review shall be
reviewed by the head of each participating agency;

(viii) making such other recommendations as it shall deem appropriate to the President,
through the Assistant to the President for National Security Affairs, concerning United States
| adherence to or implementation of human rights treaties-and related matters; and

| (ix) coordinating such other significant tasks in connection with human rights treaties
or international human rights institutions, including the Inter-American Commission on Human
Rights and the Special Rapporteurs and complaints procedures established by the United Nations
Human Rights Commission.

(d) To effectuate the overall purpose of the Interagency Working Group and the
achievement of each of its principal functions identified in Section 4(c), subgroups may be
created and chaired by appropriate representatives from relevant departments, offices, and other
government entities.

| (ed) The work of the Interagency Working Group shall not supplant the work of other
interagency entities, including the President's Committee on the International Labor
Organization, that address international human rights issues.
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Sec. 5. Cooperation Within and Among Participating Executive Departments and
Agencies. (a) Each agency shall establish an internal coordinating mechanism for the purpose of
carrying out its responsibilities under this order, including coordination of the agency’s
participation in the Interagency Working Group.

| (b) All agencies shall cooperate with each other in carrying out the provisions of this
order. The Interagency Working Group shall facilitate such cooperative measures.

Sec. 6. Judicial Review, Scope, and Administration. (a) Nothing in this order shall
create any right or benefit, substantive or procedural, enforceable by any party against the United

States, its agencies or instrumentalities, its officers or employees, or any other person.

(b) This order does not supersede Federal statutes and does not impose any justiciable
obligations on the executive branch.

(c) The term "treaty obligations" shall mean treaty obligations as approved by the
Senate pursuant to Article II, section 2, clause 2 of the United States Constitution.

(d) To the maximum extent practicable and subject to the availability of appropriations,
agencies shall carry out the provisions of this order.
| WAHEHAMI-CEINTONSIGNATURE

THE WHITE HOUSE,
| December10;1998MONTH __, 2009.
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