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ADVANCING THE PUBLIC INTEREST THROUGH REGULATORY REFORM

ORGANIZED BY DECISION MAKER

In each recommendation in the report, the Steering Committee has identified
one or more decision making bodies responsible for carrying out the
recommendation. This list categorizes recommendations by decision making
body — either Executive Branch (the President, the Executive Office of the
President, or federal agencies) or Congress. Where a recommendation is the
responsibility of both branches, it is included in both categories and marked
with an asterisk (*).

Executive Branch

Next Administration 1. Place a moratorium on finalizing any new
regulations, and review those rules finalized but not yet in effect.

Next Administration 2. To set a new tone for the new administration,
the president should pursue the timely appointment of qualified indi-
viduals to regulatory agencies critical to protecting the public.

Next Administration 3. Increase agency funding for regulatory im-
plementation and enforcement.

Next Administration 4. The president should form a blue ribbon com-
mission to analyze the regulatory process with the goals of examining
existing requirements and reducing unnecessary delay.

Next Administration 5. The president should appoint a qualified ad-
ministrator for the Office of Information and Regulatory Affairs with-
in the Office of Management and Budget who can lead the office in ful-
fillment of its statutory obligations and transform the role of OIRA.

Next Administration 6. The president should rescind E.O. 13422 im-
mediately.

Next Administration 7. The president should improve executive
branch transparency by replacing the Ashcroft memorandum with
another memorandum directing agencies to make more information
publicly available.

A.1. Regulatory solutions and the analysis of regulatory alternatives
should be consistent with statutory provisions.

A.2. To the extent that cost-benefit analyses are done, they should be
guided by a set of core principles.

A.3. Scientific uncertainty per se does not provide sufficient justifica-
tion to avoid promulgating regulations.

A.4. Agencies should be encouraged to clearly state problems, iden-
tify data gaps, restore needed collection and monitoring programs,
and address new information needs as they are confronted with new
regulatory problems.
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A.6. Agencies should develop their own standards for the use of risk
assessment according to best practices applicable to the issues with
which they are confronted.

A.7. Implied preemption in rulemakings must be curtailed.

B.1. The president should instruct his agency heads that scientific in-
tegrity must be a core component of regulatory actions.

B.2. Federal protections for public and private sector whistleblowers
need to be strengthened to serve as a check on misconduct.*

B.3. Strengthen the Federal Advisory Committee Act (FACA).*
B.4. Improve conflicts of interest laws.*

B.5. Disclose the scientific, technical, economic and social analyses
used in the formation and promulgation of regulatory documents.*

B.7. For key areas of international health and safety regulation af-
fecting Americans and U.S. businesses, Congress and the president
should call for greater transparency in order to make the process
more democratic.*

B.8. The president should encourage agency heads to adopt (or mod-
ify) guidelines to allow scientists to communicate directly with inter-
ested parties.

B.9. Agencies should abstain from inappropriate interference in the
work of other agencies and end secretive interagency reviews of scien-
tific and technical information.

C.1. Funding for enforcement of regulations must be increased.*
C.2. Develop a comprehensive regulatory compliance initiative.

C.3. Modernize enforcement requirements across government to as-
sure credible deterrence.

D.1. Agency rulemaking dockets should be expanded, complete, and
available online.

D.1.a. Agencies should disclose online all studies in their possession re-
lated to a rulemaking, regardless of whether the study was used to inform
the policy option the agency chose.

D.1.b. Agencies should disclose online all written communications among
federal officials from different agencies, including the White House, re-
garding rules under development or under review.

D.1.c. Agencies should disclose online all communications, written or
oral, between any White House office and any nongovernmental entity
regarding rules under development or under review.

D.1.d. Agencies should disclose online all substantive communications
between the agency and nongovernmental entities regarding regula-
tions.
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D.2. Create a system that allows the public to track the status of a rule
and its associated paperwork requirements.

D.3. To the extent permitted by law, agencies should make govern-
ment information publicly available.

D.3.a. The president should instruct the attorney general to issue a memo
calling on agencies to make government information publicly available
under FOIA whenever possible.

D.3.b. Agencies should work to reduce the FOIA backlog.

D.3.c. The president should request, Congress should appropriate, and
agencies should use more funds to fulfill FOIA requests.*

D.3.d. Agencies should develop plans for digitizing non-digital informa-
tion.

D.3.e. Agencies should not use the Confidential Business Information
{CBI) claim under FOIA during public health emergencies.

D.3.f. Agencies should disclose online the calendars of senior agency
officials.

D.3.g. The president should ensure the FOIA ombudsman is housed at
the National Archives and Records Administration, not the Department
of Justice.

E.l. The federal e-rulemaking initiative needs to be reformed and
accelerated to strengthen public engagement in the rulemaking pro-
cess.

E.2. Agencies should be encouraged to experiment with interactive
technology during comment periods.

E.3. Agencies should experiment with new ways to encourage par-
ticipation by the public and stakeholders even prior to proposed rule-
making in order to level the playing field.

E.4. Agencies should make better use of advisory committees to serve
as vehicles for hearing the views of stakeholder groups and the public
at-large, especially in the pre-rule stage.

Congress

Next Congress 1. Use the Congressional Review Act (CRA) to stop ill-
advised “midnight regulations” from the previous administration.

Next Congress 2. As the new Congress organizes itself, it should clar-
ify committee jurisdiction and reassert its responsibilities for review
and oversight of cross-cutting regulatory issues.

Next Congress 3. Increase agency funding for regulatory implemen-
tation and enforcement.
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Next Congress 4. Strengthen federal protections for whistleblowers - .;_
by passing pending legislation in both chambers. =

A.5. The Paperwork Reduction Act needs to be amended and reau-
thorized.

B.2. Federal protections for public and private sector whistleblowers
need to be strengthened to serve as a check on misconduct.*

B.3. Strengthen the Federal Advisory Committee Act (FACA).*
B.4. Improve conflicts of interest laws.*

B.5. Disclose the scientific, technical, economic and social analyses
used in the formation and promulgation of regulatory documents.*

B.6. Resurrect the Office of Technology Assessment (OTA).

B.7. For key areas of international health and safety regulation af-
fecting Americans and U.S. businesses, Congress and the president
should call for greater transparency in order to make the process
more democratic.*

C.1. Funding for enforcement of regulations must be increased.*

C.4. Fund an historical assessment of regulatory agency budgets and
resource needs.

D.3.c. The president should request, Congress should appropriate, and
agencies should use more funds to fulfill FOIA requests.*




THIS DOCUMENT WAS PRODUCED BY AN OQOUTSIDE PARTY AND SUBMITTED

)
S:z' OBAMA-BIDEN TRANSITION PROJECT TO THE OBAMA-BIDEN TRANSITION PROJECT.

APPENDIX 2.

PROJECT
DESCRIPTION

OMB Watch initiated this regulatory reform project, Advancing the
Public Interest Through Regulatory Reform, in Spring 2007 to develop
recommendations to improve the US regulatory system. Comprehensive
reform of the entire regulatory system in all its complex details is well beyond
the scope of this project; to achieve a fully restructured regulatory system will
require the public, private enterprise, the president, Congress, and federal
agencies to be thoughtfully engaged. We hope our efforts to address the most
pressing issues and identify principles of reform can be a catalyst for that
broader reform effort.

Nineteen people agreed to serve on the Steering Committee to oversee
the project.! The criteria for service on the Steering Committee were 1)
a knowledge of the regulatory system, 2} belief that the system is in need
of substantial reform, and 3) a belief that the federal government has an
important regulatory role to play in providing essential public protections.
Membership in the Steering Committee changed only slightly over the course
of the project.

The initial goals of the project were to produce:

+ A report with specific recommendations the next president can
implement to improve the regulatory process, as well as longer-range
ideas for changing the regulatory process;

+ Public opinion research to frame regulatory discussions; and

+ A web-based regulatory resource center.

Recommendations to the next president and other recommendations for
changing the regulatory process are included in this report. The public
opinion research was used to inform much of the report. For example, it
lends credence to the call for reforming the regulatory process generally and
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for the transparency reforms in particular. The Regulatory Resource Center
is part of OMB Watch's website (available at http://www.ombwatch.org/
regresources). Each of these project segments are described below.

In leading the project, the Steering Committee 1) identified topics that should
be covered by this project, 2) provided the structure and topics for the work of
four task forces to help develop recommendations, 3) assisted with approaches
to frame regulatory matters, including advice and background materials for
the public opinion research, 4) provided advice during the development of
the regulatory resource center, 5) developed recommendations that the next
president can immediately implement to strengthen the regulatory process,
6) developed a longer-range framework for a more efficient and responsive
regulatory structure in government, and 7) developed the strategy and
products to disseminate the results of the project.

The Steering Committee met four times between July 2007 and September
2008 either in person or by teleconference. In addition, there were two ad hoc
subcommittees formed, one to assist with framing the public opinion research
issues and one to assist in the development of the outline of the final report
and the products to help disseminate the recommendations. OMB Watch
provided staff support to the project. The following sections describe the
processes the Steering Committee used to achieve each of the project goals.

DEVELOPING REGULATORY RECOMMENDATIONS

The project was initiated and potential Steering Committee members
contacted in early 2007. OMB Watch initiated the project well in advance of
the change in presidential administration in order to more comprehensively
address the problems in the regulatory process. Steering Committee
members brought unique knowledge of and experience with the regulatory
system. The members brought the perspectives of business, scientific, public
health, and government accountability public interest organizations, unions,
academia, and law practitioners. (See Appendix 3 for a list of members and
their affiliations.)

At the first committee meeting in July 2007, members established the
guidelines for the project, such as the project’s objectives and Steering
Committee and staff responsibilities. More importantly, the Committee:
1} set out the principles government should try to advance through its
regulatory process; and 2) reached agreement on the subjects of four task
forces that would be vehicles for helping the Committee develop its list of
recommendations.

The Steering Committee created the task forces organized around four
topics deemed critical to addressing the range of regulatory issues the
Committee identified. The task force topics were: 1) transparency and public
participation; 2) scientific integrity; 3) regulatory tools; and 4) government
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management. In subsequent communications, the Steering Committee
et established the basic mandates for each task force, insisting each operate
e B independently from the Committee and from each other.

Each task force consisted of a chair and a variety of members selected by the
chair in coordination with the project staff. The task forces were formed and
began their work early in 2008. Each addressed its individual mandate from
the Committee in different ways as described below. (See Appendix 4 for
lists of task force members.)

The task force members did not participate in any way in developing this
overall project report. Involvement by task force members implies no
endorsement of the Steering Committee’s analysis or recommendations.

Transparency and Public Participation Task Force

This task force addressed several questions focused on improving both
transparency and public participation in the rulemaking process specifically.
The task force also addressed ways to strengthen both technical aspects
as well as government-wide issues of transparency and participation. For
example, it addressed steps that can be taken to improve the way the public
can track individual agency regulations and their associated records, and
better participate in the notice-and-comment period when regulations are
being developed; it also addressed steps to strengthen transparency of the
rulemaking process across government agencies.

Professor Cary Coglianese of the University of Pennsylvania chaired the task
force. The task force consisted of fifteen members from academia, public
interest groups, consultants, lawyers, and academic librarians. The members
were brought together to discuss problems and issues and reviewed materials
prepared by the chair and two University of Pennsylvania law students acting
as reporters. Individual members were asked to contribute language regarding
specific issues the task force addressed, and the preparation of the task force
report was completed by Professor Coglianese and the reporters and reviewed
by task force members. The task force did not set a goal of consensus on
recommendations; thus, the recommendations presented in the final task force
report represent a synthesis of the discussions. The report of the Transparency
and Public Participation Task Force is available online at www.ombwatch.org/
regs/PDFs/TPPreport.pdf.

Scientific Integrity Task force

The Steering Committee asked this task force to address issues around
ways to safeguard scientific information in the rulemaking process: the
independence of the information and the mechanisms used to generate it, and
the independence of scientists and the climate within the agencies in which
they work. For example, the task force addressed the appropriate role for
federal advisory committees within agencies and how agencies might better
deal with the selection of committee membership and with conflict of interest
issues.
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Dr. Francesca Grifo of the Union of Concerned Scientists chaired the task
force. In an approach similar to the transparency task force, Dr. Grifo and
her staff drafted materials and circulated them to the members of the task
force and to colleagues in the scientific community familiar with the way
agencies conduct their regulatory work. The reviewers made suggestions and
comments about realistic improvements to the draft materials. The report
was again circulated to members of the task force for subsequent review.
The report of the Scientific Integrity Task Force is available online at www.
ombwatch.org/regs/PDFs/SIreport.pdf.

Government Management Task Force

This task force had the broadest mandate from the Steering Committee.
The task force addressed the philosophical and legal frameworks for a new
vision of the regulatory process. In addition to these important elements, the
Steering Committee asked the task force to address ways to make agencies
more responsive and effective in everything from their planning, review, and
enforcement responsibilities to their responsiveness in emergency situations.
Finally, the task force recommended steps the next president should take
immediately upon entering office to change the regulatory system.

Professor Steven Croley of the University of Michigan was the task force chair.
The task force consisted of nine total members representing government
officials, academia, and the public interest community. Due to the breadth
of the mandate to this task force, Professor Croley asked the members to
volunteer to write papers on each of the questions asked of the task force.
Singularly and in pairs, members drafted papers for review by the chair and
subsequently by the entire task force. The chair then combined the papers
into a final Government Management Task Force report, which is available
online at www.ombwatch.org/regs/PDFs/GOVMGMTreport.pdf.

Regulatory Tools Task Force

The Steering Committee asked this task force to address issues surrounding
the range of tools agencies use in their analyses of regulatory options and to
explore and recommend alternative methods if available. Among the many
tools used are risk assessments, cost-benefit analysis, various data collection
techniques, environmental impact statements, and peer review procedures.
The application of these many tools is critical to setting the levels of protective
standards such as air pollution limits or toxic chemical exposure levels.

Dr. Ruth Ruttenberg of the National Labor College chaired the task force which
consisted of nine total members representing public health professionals,
unions, academia, law, and the public interest community. The task force
members had a wide range of opinions, based on their diverse experiences,
about the range of tools that the task force should address. As a result, the
members provided information about the regulatory process in a series of
conference calls and by drafting statements describing the way various tools
are and should be used in their areas of expertise. This approach provided the
project staff with information about the range of tools and their applications.
The task force issued draft reports but did not issue a final report.
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The task forces were used as important, but not the only, sources of
information to inform project staff as staff developed recommendations
for the Committee’s consideration. The task forces completed their work
in July and August. The staff drafted an initial version of recommendations
drawing on the task force work, outside materials from a wide range of
sources {academic studies, regulatory reports and analyses, legal sources,
etc.), conversations with regulatory experts from different fields, their own
regulatory expertise, and interviews with Steering Committee members.

The Steering Committee met for two days in September 2008 to review the
recommendations and to decide which recommendations for reforming
the regulatory process they would advance. Staff revised the draft report,
circulated it again to the Steering Committee for revisions, and then drafted
the final report issued by the Steering Committee after a final review by
the Committee. At the September meeting, Steering Committee members
agreed that the report should not be issued as an OMB Watch report, butas a
product produced by the 17 participants since it reflected a combined effort.
Project staff prepared a separate summary of the recommendations to use
with the transition team and congressional visits.

PUBLIC OPINION RESEARCH

As part of OMB Watch's project, Advancing the Public interest Through
Regulatory Reform, Lake Research Partners (LRP) conducted a series of focus
groups. In early 2008, LRP held four focus groups with likely voters of no
strong partisan affiliation. Two were held in Philadelphia on Feb. 6, 2008.
One group was mixed race, white collar (those with college or graduate-
level education), and female. The other was mixed race, blue collar (those
who were high school graduates who may have attended trade schools but
did not graduate from college), and male. The other two focus groups were
held in Atlanta on Feb. 12, 2008. One group was mixed race, blue collar, and
fernale. The other was all white, white collar, and male. All four groups had
10 participants.

LRP also conducted two focus groups of small business owners (businesses
with no more than fifty employees) of no party affiliation or no strong party
affiliation. Both were held in Chicago on April 17, 2008. One group was male,
the other was female, and both groups were mixed race. Both groups had six
participants.

A subcommittee of the Steering Committee provided valuable assistance in
framing the issues addressed in the focus group research. Intwo meetings with
LRP staff, one about the likely voter group and one about the small business
group, the subcommittee helped develop the guides used by the moderators
of the focus groups. The subcommittee raised issues and provided examples
to test in the groups.
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The research was done to gauge public sentiment about the role of government
today and the public’s views on the pros and cons of regulation. The research
was also designed to begin framing regulatory issues for policymakers,
advocates, and other interested parties. LRP completed its final report in June
2008 and their findings are reflected throughout the Steering Committee’s
report.

REGULATORY RESOURCE CENTER

An additional component of the regulatory project was the creation of a
web-based resource center for advocates and the public to learn about the
regulatory process and how to participate in it. The Regulatory Resource
Center is housed on OMB Watch's website (http://www.ombwatch.org/
regresources). The center consists of an advocacy center and a policy library.
It is designed to educate citizens on how they can become involved in the
regulatory process (Advocacy Center) and to inform the public about the
workings of the regulatory process (Policy Library).

The Steering Committee reviewed the center as it was being developed by
OMB Watch staff and tested early components. Staff conducted beta testing
with the Steering Committee and OMB Watch employees. OMB Watch then
publicized the website in a developmental stage and users were encouraged
to submit suggestions on the design, content, and usability. After making
modifications to the website, the center was officially launched in March
2008. It is one of the few web-based sites for information about the regulatory
process and is being continually updated.

ENDNOTES

1. Three people had to resign from the Steering Committee during the project, and one
person joined mid-way, resulting in 17 people on the Steering Committee at the end
of the project.
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APPENDIX 3.

STEERING COMMITTEE
MEMBERSHIP

Below are the Steering Committee members for the Advancing the Public
Interest Through Regulatory Reform project as of November 2008.* Affiliations
are for identification purposes only and do not indicate involvement or an
endorsement of the project recommendations by the organizations.

Gary D. Bass
Executive Director
OMB Watch

Michael Bird
Senior Federal Affairs Counsel
National Conference of State Legislatures

Caroline Smith DeWaal
Director, Food Safety Program
Center for Science in the Public Interest

N. Bruce Duthu
Professor of Native American Studies
Dartmouth College

David J. Goldston
former Chief of Staff
U.S. House Committee on Science

Mark Greenwood
Partner
Ropes & Gray

Francesca Grifo
Senior Scientist and Director of Scientific Integrity Program
Union of Concerned Scientists

John Irons
Research and Policy Director
Economic Policy Institute
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Edwin S. Jayne
Associate Director of Legislation
American Federation of State, County, and Municipal Employees

Sylvia Johnson

Legislative Representative

United Automobile Aerospace and Agricultural Implement Workers of
America (UAW)

David Michaels

Research Professor and Interim Chair

Department of Environmental and Occupational Health

The George Washington University School of Public Health and Health
Services

Richard W. Parker
Professor of Law
University of Connecticut School of Law

Beryl Radin

Scholar in Residence
School of Public Affairs
American University

Reece Rushing
Director, Regulatory and Information Policy
Center for American Progress

J. Robert Shull
Program Officer
Public Welfare Foundation®

Peter L. Strauss
Betts Professor of Law
Columbia Law School

Wesley Warren
Director of Programs
Natural Resources Defense Council

* We also benefited greatly from the contributions of John Arensmeyer of the
Small Business Majority, Rena Steinzor of the University of Maryland School
of Law, and Mike Wright of the United Steelworkers, who left the Steering
Committee before the report was finalized. Ed Jayne joined the project in
mid-2008.
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TASK FORCE
MEMBERSHIP

Below are the members of the four task forces that helped develop background
information for the Advancing the Public Interest Through Regulatory Reform
project. The task forces operated independently of the Steering Committee
and have neither considered nor endorsed the specific recommendations
presented in this report. As such, the listing of task force members here
does not indicate any involvement in or an endorsement of the project
recommendations. Affiliations are for identification purposes only.

GOVERNMENT MANAGEMENT TASK FORCE

Matthew Adler
Leon Meltzer Professor of Law

University of Pennsylvania Law
School

Lisa Bressman

Professor of Law/ Co-Director
Regulatory Program

Vanderbilt University Law School

Steven Croley, Task Force Chair
Professor of Law
University of Michigan Law School

Mariano-Florentino Cuellar
Professor of Law
Stanford Law School

Jeffrey Lubbers

Fellow in Law and Government
American University Washington
College of Law

Frank O’'Donnell
President
Clean Air Watch

Connor Raso
Submissions Director

Yale Journal on Regulation
Yale University

Jacqueline Simon

Public Policy Director

American Federation of Government
Employees (AFGE)

Matthew Stephenson
Assistant Professor of Law
Harvard Law School




w THIS DOCUMENT WAS PRODUCED BY AN OQOUTSIDE PARTY AND SUBMITTED

’.‘['yd OBAMA-BIDEN TRANSITION PROJECT
= 3

% TO THE OBAMA-BIDEN TRANSITION PROJECT.

APPENDICES: TASK FORCE MEMBERSHIP

REGULATORY TOOLS TASK FORCE

E. Marla Felcher Frank Mirer

Adjunct Lecturer Professor

Kennedy School EOH Program

Harvard University School of Health Sciences

Rick Inclima Hunter College

Director of Safety Randy Rabinowitz
Brotherhood of Maintenance of Way Attorney
Employees Division

Kathy Rest
Michael Lipsky Executive Director
Senior Program Director Union of Concerned Scientists
D,e mos, and Ruth Ruttenberg, Task Force Chair
Visiting Professor
- . . Professor
Public Policy Institute .
.o National Labor College
Georgetown University
Shelley Metzenbaum Susan \:OOd ‘
McCormack Graduate School of Research Professor
. . School of Public Health and Health
Policy Studies

Services

L ) o ’ o
University of Massachusetts - Bosto George Washington University

SCIENTIFIC INTEGRITY TASK FORCE

Francesca Grifo, Task Force Chair  David Michaels

Senior Scientist and Director of Research Professor and Interim Chair
Scientific Integrity Program Department of Environmental and
Union of Concerned Scientists Occupational Health
School of Public Health and Health
Services

George Washington University
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TRANSPARENCY AND PUBLIC
PARTICIPATION TASK FORCE

Steven Balla

Associate Professor of Political
Science, Public Policy and Public
Administration, and International
Affairs

George Washington University Elliot
School of International Affairs

Barbara Brandon
Reference/Faculty Services Librarian
University of Miami Law Library

Ashley Brown

Executive Director

Harvard Electricity Policy Group
John F. Kennedy School of
Government

Louis Clark

President, Corporate Accountability
Director & Development Director
Government Accountability Project

Thomas Cmar

Attorney

Litigation Division

Natural Resources Defense Council
Cary Coglianese, Task Force Chair

Associate Dean for Academic Affairs
and the Edward B. Shils Professor of

James Conrad
Founder
Conrad Law & Policy Council

E. Donald Elliott
Partner
Wilkie Farr & Gallagher LLP

Fred Emery
Founder
The Regulatory Group, Inc.

William Funk
Professor of Law
Lewis & Clark Law School

Mary Lyndon
Professor of Law
St. John's University School of Law

Beth Noveck
Professor of Law
The New York Law School

Stuart Shapiro

Assistant Professor

Edward J. Bloustein School of
Planning and Public Policy
Rutgers University

Dan Turner
Founder and President

Law and Professor of Political Science Turner Consulting Group, Inc.

Director of the Penn Program on
Regulation
University of Pennsylvania
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