


















































iii. Address The Need For Uniformity In Data Collection And
Dissemination

Large differences in what categories of data are collected and disseminated
by the U.S. Department of Education and state education departments render it
difficult to obtain an accurate picture of our education system. While some states
gather and publish data disaggregated by ethnicity and ELL status, other states do
not even disaggregate data by more than three racial groups (black, white, and
Hispanic). National and state level data collection should be made uniform including
data disaggregated by race (including Asian Americans), ethnicity, and ELL status.

The lack of uniform data collection, dissemination and analysis ultimately
lead to discrepancies in results. For example, states calculate dropout rates using
widely different methods. The National Center for Education Statistics (NCES), for
its part, calculates the dropout rate using the “status rate” — which looks at the
percentage of students in a particular age range who have not finished high school
or who are not enrolled in high school. Status rate calculations tend to be higher
than the actual dropout rate. To avoid confusion, the U.S. Department of Education
should establish a uniform method of calculating the dropout rate. Both states and
the NCES should use the “cohort rate” — which looks at a single group of students to
see who drops out over several years as the group advances through school. The
cohort rate has been shown to be the most accurate method of measuring dropout
statistics.

The U.S. Department of Education and state education departments must
also coordinate their statistical methods and data categories to include graduation
rates, test score reporting, in-school and out-of-school suspension rates, length of
time students were excluded, and reasons.

iv. Office for Civil Rights Must Reaffirm Its Commitment to
Diversity And Language Access

The United States Department of Education Office For Civil Rights (OCR)
must reaffirm its commitment to equal educational access, a diverse school
environment and meaningful engagement of limited English proficient families and
other minorities. OCR must hire diverse staff at all levels that are committed to
expanding educational opportunity, and must direct its investigatory resources
toward this goal.

1. Support Affirmative Action

In the 2003 case of Grutter v. Bollinger, the United States Supreme Court
reaffirmed the legality of affirmative action programs that use race as one of many
factors in higher education admissions. In addition, colleges and universities use a
variety of other legal tools to expand educational opportunity, including, among
others, race-conscious outreach and recruitment, financial aid and scholarships, as
well as student retention programs.

Notwithstanding this settled legal framework, OCR has in recent years
colluded with anti-affirmative action groups to pressure educational institutions to
abandon these valid practices. In addition to hiring staff from anti-affirmative action
advocacy groups, OCR has actively encouraged the abandonment of race-conscious
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measures in favor of race-neutral alternatives. It issued a formal report in 2004
encouraging educational institutions to use race-neutral measures, and has
vigorously investigated anti-affirmative action claims. As a result, OCR’s activities
have imposed a severe chilling effect on legal diversity programs across the country.

Under the new administration, OCR must abandon these efforts and resume
its traditional role of enforcing civil rights laws, expanding opportunities and
promoting diversity in our institutions of higher education. Asian Americans benefit
from diversity in our institutions of higher education, and, in particular, certain groups
of Asian Americans need affirmative action to secure equal access to higher
education.

The 2000 Census found that 26.2% of Cambodian and 45% of Hmong adults
over 25 had no formal schooling whatsoever. Although Asian American enroliment
overall increased somewhat in the undergraduate University of California system
after the anti-affirmative action Proposition 209 was passed, a 2003 estimate by the
Southeast Asia Resource Action Center (SEARAC) found less than 50 total
Cambodian and Laotian undergraduate students enrolled at the flagship University of
California — Berkeley. Prior to Prop 209, Southeast Asians, like Cambodians,
Laotians, and Hmong, had been included in many of the University of California
campuses’ affirmative action plans.

2. Enforce The Language Access Mandate of Title VI of the
Civil Rights Act of 1964

Another important directive of OCR is the enforcement of language access
rights under Title VI of the Civil Rights Act of 1964. As discussed above, Title VI
mandates equal educational access for ELL students and limited English proficient
parents including, among other things, interpretation and translation of certain school
communications. OCR must diligently investigate and enforce the language access
rights of ELL students and limited English proficient parents under Title VI.

3. Refer Discrimination Matters To the Department of Justice
For Litigation

In addition to investigating and negotiating consent decrees and settlements
on its own behalf, the OCR also has authority to refer cases to the Department of
Justice’s (DOJ) Educational Opportunities Division for litigation. OCR must make a
concerted effort to refer substantiated claims of racial and linguistic discrimination
against minorities to the Department of Justice for litigation.

b. Department of Justice

Among other things, the Educational Opportunities Division of the DOJ
oversees enforcement of Title IV of the Civil Rights Act of 1964, the Equal
Educational Opportunities Act of 1974 and the Equal Protection Clause, and has
authority to intervene on behalf of the United States in education-related private civil
rights litigation.

Recently, the DOJ has used this authority to aggressively pursue a number of
religious liberties matters. In the new administration, we hope the DOJ will also
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redouble its efforts to enforce the civil rights of racial and language minorities in
public education.

One case where the DOJ vigorously investigated racial and linguistic
discrimination against minorities concerned Lafayette High School in Bensonhurst,
Brooklyn, New York. The DOJ’s Educational Opportunities Division began
investigating Lafayette in 2001 due to allegations of discrimination against Asian
students in violation of Title VI of the Civil Rights Act of 1964, a desegregation
statute. Three years later, the DOJ entered into an unprecedented consent decree
with the New York City Department of Education, finding that Lafayette violated ELL
programming mandates and maintained a racially hostile environment. AALDEF has
worked actively with student activists at Lafayette to oversee and ensure
implementation. Below, we will use the Lafayette investigation as an example of how
the DOJ can aggressively pursue cases of discrimination against racial and linguistic
minorities.

i. Enforcement of Equal Educational Opportunities Act of 1974

The Equal Educational Opportunities Act of 1974 violations that instigated the
Lafayette consent decree concerned Lafayette’s failure to “overcome language
barriers [impeding ELLs’] equal participation in the school’s educational programs.”
The problems were pervasive and concerned issues such as “assessment, class
placement, academic counseling, monitoring of exited students, and communication
with ELL parents and students.”

Among other things, the consent decree, which required 3 years of federal
monitoring, mandated a strict timetable for ELL assessment and placement, set forth
clear interpretation and translation protocols, and clarified ELL program
requirements. The DOJ should pursue similar remedies in other schools with
rampant ELL program violations.

ii. Enforcement of the Equal Protection Clause

Anti-Asian harassment is a growing national problem. In the Lafayette
consent decree, the DOJ also found that school officials failed to protect immigrant
Asian students from severe racial harassment. They determined that Lafayette
denied Asian students equal protection through its “deliberate[] indifferen[ce] to an
objectively hostile educational environment . . . characterized by pervasive peer-on-
peer harassment of Asian students based on their race and national origin[.]”

Among other things, the consent decree required Lafayette to adopt a clear
anti-harassment policy, implement anti-harassment trainings for staff and students,
and create a detailed tracking and reporting system, all to be overseen by the DOJ.
As in Lafayette, the DOJ must continue to vigorously pursue and prosecute other
school districts that fail to protect students from severe bias-based harassment.

Anti-Asian harassment also persists in other communities across the country.
For example, recent immigrant students from Washington, DC report that they are
mocked and insulted on a regular basis at school. In some instances, these
incidents escalate into physical conflict. One student tells us he punched his
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harasser in retaliation, and was ultimately suspended. Another student actually
walked away from his harasser, but was nonetheless later suspended by school."”

iii. Intervention in Private Civil Rights Suits

The DOJ should increase its efforts to intervene for the public interest on the
side of private litigants in civil rights cases concerning racial and linguistic
discrimination against minorities.

Iv. Judicial Priorities

The new administration must appoint a diverse group of individuals to the
United States Supreme Court and lower federal courts who will vigorously enforce
civil rights laws and expand educational opportunities for all.

a. Support Affirmative Action

In the 2003 cases of Grutter v. Bollinger and Gratz v. Bollinger, the United
States Supreme Court confirmed the legality of and continuing need for race
conscious affirmative action programs in public institutions of higher education.
These cases upheld the admission plans of University of Michigan’s law school,
which had the laudable goal of increasing diversity in their incoming classes. Under
Grutter and Gratz, admissions programs considering race as one of many factors in
a holistic, non-mechanical process are valid.

The new administration must appoint Supreme Court justices who will uphold
these important cases, and further expand opportunities for public universities to
create meaningful affirmative action plans. It must also appoint lower court judges
who value and understand diversity.

b. Support School Integration

In Meredith v. Jefferson County Board of Education and Parents Involved in
Community Schools v. Seattle School District No.1, both of which were decided in
2007, the United States Supreme Court upheld local school districts’ compelling
interest in avoiding racial isolation. However, the high court struck down the
particular racial integration plans used in Seattle, Washington and Louisville,
Kentucky, finding their methods were not narrowly tailored to fit that compelling
interest.

Moving forward, federal courts at all levels will have the daunting task of
interpreting this complicated decision. As such, the new administration must appoint
individuals to all levels of the federal bench who understand the need for racial
integration in public schools and will support the ability of local school boards to
implement plans to achieve integration.

The administration must also appoint Supreme Court justices who will clarify
Meredith and Parents Involved in order to confirm local school boards’ discretion to

17 Anecdote from Asian American LEAD, Washington, D.C.
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enact racial integration plans. The four dissenting judges in Meredith and Parents
Involved emphasized the role of context in strict scrutiny analysis. The dissenters
suggested that a somewhat relaxed version of strict scrutiny is appropriate in
situations where local governments have exercised their “longstanding legal right to
use race-conscious criteria for inclusive purposes in limited ways.” Local school
boards have traditionally utilized race-conscious school integration plans to make
their communities more inclusive. As such, courts reviewing school integration
cases must give local school boards leeway to continue exercising their discretion in
this limited capacity. Future Supreme Court appointees must confirm and uphold
this line of reasoning, which will preserve local school boards’ ability to pursue
racially integrated classrooms.

c. Civil Rights Litigation

The 2001 Supreme Court case of Alexander v. Sandoval gutted an important
civil rights remedy by denying plaintiffs the right to sue privately on account of
disparate impact'® under Title VI of the Civil Rights Act of 1964. As described above,
Title VI prohibits agencies that receive federal funding from discriminating on account
of race, color, or national origin. In Sandoval, the high court found that private
individuals may sue under Title VI for intentional discrimination, but not for disparate
impact.

Sandoval marked an abrupt change from previous precedent, which had
clearly supported a private right of action for disparate impact under Title VI. The
new administration must appoint justices to the Supreme Court who will restore
private individuals’ ability to enforce their civil rights under Title VI using a disparate
impact theory. Among other things, Title VI cases concerning public education
include language access matters based on a national origin discrimination theory,
racial harassment and racially hostile environment matters.

V. Conclusion

Public education has always been a cornerstone of American society, helping
young people become productive and responsible members of society. However, in
recent decades, public education has struggled with funding decreases, the widening
gap between the rich and the poor, and the changing demographics of this country.
Public education continues to be undermined by the school to prison pipeline,
privatization, and severe under-funding. Far too often, it is students of color, poor
students and immigrant and refugee students who suffer the consequences of
various misguided efforts to fix our public education system.

The new administration has a unique opportunity to improve the educational
experience of millions of children across the country. Legislative, executive and
judicial efforts should focus on ensuring that each and every child in the United
States has an equal opportunity to an adequate education. Continuing disparities
between students based on race, class and ELL status demonstrate that the
opportunity to achieve academic success is only a reality for some. Thus, whether it

18 “Disparate impact” refers to when a policy or practice seems neutral and nondiscriminatory on
its face, but which adversely impacts a particular group of individuals in practical application.
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is in the form of school materials, ELL services, or simply access to public education,
we must ensure that each child has the support and resources to succeed to his or
her highest potential.
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