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Introduction

No Bark, No Bite, No Point.

The Case for Closing the Federal Election
Commission and Establishing a New System for

Enforcing the Nation’s Campaign Finance Laws

Introduction

The Federal Election Commission (FEC) is beset with a constellation of problems that has
resulted in its failure to act as a “real law enforcement agency.” Among the major reasons for
this failure are the ineffectual structure of the Commission, the politicization of the appoint-
ment of commissioners, and congressional interference with the agency.

In the fall of 2000, Democracy 21 Education Fund initiated PROJECT FEC to develop and
introduce into the national debate a new and comprehensive approach for effectively enforcing
the nation’s campaign finance laws.

The effort was undertaken in response to the widely acknowledged failure of the FEC to
enforce existing campaign finance laws, and in recognition of the fact that no campaign finance
laws — whether existing or proposed - are likely to achieve their goals if not effectively enforced.

While there have been various proposals pending for addressing virtually every other aspect
of the campaign finance agenda, a comprehensive proposal for solving the campaign finance
enforcement problems has not been under public discussion.

To develop a proposal and promote a national discussion of the enforcement issue, Democ-
racy 21 Education Fund established a blue-ribbon citizen task force composed of some of the
nation’s most experienced and respected campaign finance and law enforcement experts. For
more than a year, the members of the bipartisan PROJECT FEC Task Force have brought a
wealth of experience in law enforcement, campaign finance laws, and codes of ethics to the task
of analyzing existing enforcement problems and developing a new approach for effective
enforcement of the federal campaign finance laws.

Among the 14 members of the Task Force are a former Democratic Deputy Attorney Gen-
eral of the United States and a former Republican Chairman of the FEC; a former Democra-
tic Attorney General of Massachusetts and a former Republican Attorney General of Rhode
Island; the Executive Director of the New York City Campaign Finance Board and a former
Executive Director of the Los Angeles City Ethics Commission (two of the country’s most
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highly regarded campaign finance enforcement bodies); and two former chairmen of the Amer-
ican Bar Association’s Committee on Election Law, Administrative Law Secdon. (See page 3 for
a list of the PROJECT FEC Task Force members and their professional affiliations.)

The Report

The analysis and recommendations of the PROJECT FEC Task Force are set forth in this
report, No Bark, No Bite, No Point, which makes the case that the FEC has failed to carry out
its enforcement responsibilities and should be replaced by a new enforcement body.

Part I, “WHaT’Ss WRONG WITH THE FEC,” summarizes the fundamental problems with
the FEC, and the central role the agency has played in creating and perpetuating campaign
finance problems.

Part II, “RECOMMENDATIONS,” sets forth the proposal of the PROJECT FEC Task Force for
solving these problems. The proposal incorporates five foundational principles:

1. A new agency headed by a single administrator should be established with respon-
sibility for the civil enforcement of the federal campaign finance laws.

2.  The new agency should be independent of the executive branch.

3.  The new agency should have the authority to act in a timely and effective man-
ner, and to impose appropriate penalties on violators, including civil money penal-
ties and cease-and-desist orders, subject to judicial review. A system of adjudication
before administrative law judges should be incorporated into the new enforce-
ment agency in order to achieve these goals.

4. A means should be established to help ensure that the new agency receives ade-
quate resources to carry out its enforcement responsibilities.

5.  The criminal enforcement process should be strengthened and a new limited pri-
vate right of action should be established where the agency chooses not to act.

Part III, “CaSE STUDIES,” sets forth in greater detail the problems with the FEC, and the
case for closing the agency, that are summarized in Part L.

The Task Force members recognize that there are different philosophies and views about the
laws that should apply to the financing of federal elections. While Task Force members support
reforming the federal campaign finance laws, they do not necessarily support the same reforms.

The Task Force study and recommendations, however, are not about the substantive provi-
sions of the campaign finance laws. Rather, they reflect the Task Force view that whatever the
campaign finance laws are, they need to be effectively enforced in order to achieve their goals.
The Task Force recommendations are based on the view that the campaign finance laws are
not being effectively enforced today and that a new enforcement system is essental to enforce
the existing laws or any new laws that may be enacted.
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What's Wron
With The FEC:

The Case for Closing the
Federal Election Commission

“Anyone intent on circumventing the law runs little risk of detection.”
- Davip Mason, CHairman, FeperaL ELECTION COMMISSION
USA Topay, MarcH 19, 2002

Since the creation of the Federal Election Commission (FEC) in 1974, it has been called

many names:’

e “toothless tiger™

* “toothless dog™

¢ “pussycat agency”®

* “watchdog without a bite™

* “muzzled watchdog™

* “wobbly watchdog™
¢ “weak, slow-footed and largely ineffectual™
* “more of a dithering nanny than the tough cop it was supposed to be™
* “FECkless™
* “designed for impotence™
* The “Failure-to-Enforce Commission”"
* “The Little Agency That Can’t.”

Established to administer and enforce the federal campaign finance laws, the FEC is wide-
ly regarded as a failure. Ironically, the same issues that gave rise to its establishment - particu-
larly the lack of effective enforcement of then-existing campaign finance laws — are at the heart
of today’s concerns about the FEC. (See “4 Brief History of the FEC” on page 7.)

The FEC is viewed as a weak agency, structured by Congress to be slow and ineffective,
composed of commissioners whose appointments are tightly controlled by the Members of
Congress and political parties they regulate, and hobbled by a chronic lack of funds.
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A regulatory regime is, in the final analy-
sis, only as good as its means for enforcement.
A system of laws, however well crafted, will not  The FEC is viewed as a weak and
work if the laws are not effectively enforced.

Nowhere has this been clearer than in  ineffectual agency, structured by
the federal campaign finance system: the fail-

ures of the FEC have severely undermined Congress to be slow and

the effectiveness of the nation’s campaign

finance laws. ineffective, composed of
A 1990 study of the FEC conducted by

award-winning investigative journalist Brooks commissioners whose

Jackson noted the consequences of this

enforcement failure: appointments are tightly

The FEC’s weak enforcement has made ~ controlled by the Members of
the campaign finance laws a fraud on

the public. Such sham reform not only Congress and political parties
breeds contempt for those laws among

the lawmakers themselves, but also pro-  they regulate, and hobbled by a
duces in turn contempt among the vot-

ers for politicians and the political chronic lack of funds.
process. This should not be surprising,

since even the most honest candidates, seeing violations by their opponents going
unpunished, feel tremendous pressure to cheat. This leads to a competitive cycle
in which a loophole opened by one side is widened by the other, so that eventual-

ly there is little left of the original intent of the law."

The federal campaign finance laws are, all too often, not taken seriously by candidates, par-
ties, donors, and, increasingly, the public. The regulated community has less and less incentive
to comply with campaign finance laws because the participants in the system believe that those
laws can be violated with virtual impunity.

The conventional wisdom — borne out by experience ~ is that a violator will not get caught
by the FEC; or, if caught, the agency will have insufficient resources to pursue an investiga-
tion; or, if pursued, the investigation will take years to complete; and, in the end, even if a civil
penalty is ultimately imposed, it will be litde more than a minor financial annoyance that fails
to rise above the “cost of doing business.”

Given these circumstances, the threat of any real enforcement sanctions that would compel
compliance with the law are viewed as speculative and remote at best, when balanced against
the financial and campaign pressures on candidates and parties to evade or ignore the law for
political advantage. Former Senator Robert Kerrey (D-NE) made this point when he said:

If I win an election by accepting illegal campaign contributions, the FEC, one of
the most toothless organizations I've ever come up against, might levy a $50,000
fine on me three years after the fact.

You know, I can raise that in a single night in a campaign event. So that’s hardly
what I would call a deterrent against illegal behavior . . . on the part of the politi-
cian soliciting [improper funds)."
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Former U.S. Representative Tony Coelho (D-CA), a key Democratic fundraiser while in Con-
gress, has said: “There’s no fear of the FEC because by the time it gets there, elections are over
and there’s not much it can do. You may pay a fine, but you’ve won the race and it’s over with.”"”

Reflecting on the same reality, Representative Christopher Shays (R-CT) noted, “We have
developed a philosophy that says, break the law, break the spirit of the law, don’t abide by the
regulations — and pay the fine.”"®

In one area — administering the disclosure laws — the FEC is viewed as having effectively
carried out its responsibilities. The agency is widely credited with doing a good job of ensur-
ing that campaign finance information is made available to the press and the public. But the
FEC’s success here only highlights by contrast its more general failures in enforcing and
administering the campaign finance laws.

When FEC Chairman David Mason recently said that “anyone intent on circumventing the
law runs little risk of detection,” he sent a clear message to the regulated community that it
faces no real enforcement by the FEC of the new campaign finance law. He also clearly demon-

strated why a new approach to enforcing the law is essental.

Three Major Problems with the FEC

Among the host of problems with the FEC, there are three major systemic issues that have

severely undermined the agency’s effectiveness:

1. ‘The FEC was structured to be ineffective.

It has been said that if the FEC was a car, Congress lavished attention on the brakes and

o= ]

A Brief History
of the FEC

The Federal Election Commission (FEC)
was created in 1974 specifically to remedy
the lack of effective enforcement of feder-
al campaign finance laws.

Laws to regulate the money in federal
elections were first enacted by Congress in
1907 and 1911. They included disclosure
requirements and a ban on corporate con-
tributions. These laws were strengthened in
the Federal Corrupt Practices Act, passed in
1925, which required political committees
active in two or more states to file quarter-
ly financial reports in non-election years. But
this law did not mandate publication of the
reports, nor that the public was entitled to
access them, nor did it ensure that reports
would be accurate or even filed at all.

There were no provisions for enforce-
ment.'

o = p

Congress designated that the Clerk of
the House and Secretary of the Senate
receive and keep disclosure reports from
House and Senate candidates, but gave
neither office any enforcement power.:
Indeed, the law was little more than a
suggestion for voluntary disclosure: the
House clerk testified in 1924 that “[i]t is
not for me to say whether an organiza-
tion, politically active, comes within the
purview of the law or not. That was for
the officers of such associations to deter-
mine.”* One researcher at the time said
the reports were “so carelessly drawn as
to be valueless.”"

Weak Laws and
No Enforcement

By the 1950s and 1960s, little had
improved. The disclosure reports were only
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largely ignored the engine. As has been wryly noted, the FEC is really one of the great
success stories of Washington since it is the weak and ineffective agency that Congress

intended it to be.

It has been said that if the FEC
was a car, Congress lavished
attention on the brakes and

largely ignored the engine.

Leading up to the FEC’ birth in 1974, many
Members of Congress feared that this
enforcement agency would become too pow-
erful and ferocious. Representative Dawson
Mathis (D-GA) warned: “We are going to set
up a bunch of headhunters down here who
are going to spend their full time trying to
make a name for themselves persecuting and
prosecuting Members of Congress. ... Mem-
bers had better watch their heads once the
Commission is established.”"

To ameliorate these fears, Congress structured an agency with a cumbersome enforce-
ment process, an inability to find violations, and a system for deadlocked decision-
making on key issues. To a large degree, Congress designed the FEC to fail as an

enforcement agency.

The FEC is composed of six members, no more than three of whom can be members of

the same political party. In practice, this has meant that the agency has had three Repub-

licans and three Democrats as commissioners.

sporadically available to scholars or
researchers at the discretion of the House
Clerk and Senate Secretary. A researcher
in 1960 wrote that the reports were “gen-
erally of little value.”

Nor was there any enforcement. There
was only one case ever brought under
the Corrupt Practices Act disclosure
requirement, and that case resulted in
an acquittal. In 1969, the House Clerk
sent the new attorney general, John
Mitchell, a list of committees that had
failed to file a single report during the
1968 elections, including 107 congres-
sional committees that had violated dis-
closure requirements. In 1970, the Justice
Department announced that it would
take no action.

Investigative journalist Brooks Jackson
in his study of the FEC summarized the
failure this way:

For nearly half a century, an earlier
disclosure law, the 1925 [Federal] Cor-
rupt Practices Act, had proved to be
a failure. Candidates got around it
with ease, using such gimmicks as
unregulated campaign committees in
the District of Columbia. One of the
most criticized features of the old act
was its nearly total lack of enforce-
ment machinery; Senate candidates
filed their reports - such as they were
— with the secretary of the Senate,
and House members filed theirs with
the clerk of the House. Any optimists
who expected tough enforcement
were disappointed; congressional
employees weren’t in a paosition to
quarrel with their bosses. In practice,
many lawmakers simply ignored the
law. Campaigns were financed in part
with unreported cash that lobbyists
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"This has been a recipe for stalemate and inaction on key questions. While on most mat-
ters the commissioners have reached majority votes, on important questions the votes all
too often have been cast on a partisan basis, resulting in 3-3 deadlocks. The deadlock
problem is compounded by the requirement, written into the FEC’s statute, that the
affirmative votes of four members are necessary for the agency to act. Thus, 3-3 ties
result in inaction.

Examples of such deadlocks include:

. The Georgia run-off case - In 1993, the Democratic Senatorial Campaign Committee
(DSCC) filed a complaint alleging that the National Republican Senatorial Committee
(INRSC) violated the limit on coordinated party expenditures by making expenditures in
connection with a run-off election in the 1992 Georgia Senate campaign. The three
Democrats on the Commission voted to find reason to believe the NRSC violated that
Act. The three Republicans voted against such a finding.

. The GOPAC appeal - The Commission in 1996 lost a controversial case in district
court against GOPAC, a political group associated with former House Speaker Newt
Gingrich (R-GA). The three Democrats voted to appeal the case but the two Republi-
cans (the third seat was vacant) voted to drop the matter.

. The Dole/RNC Case — The Commission found that the 1996 Dole for President Com-
mittee had secerved illegal contributions from the Republican Nadonal Committee (RNC),
but then deadlocked on whether to find that the RNC had mrade the contributons. The

handed over in white envelopes and
brown paper bags. Blatantly illegal
donations from corporations and
labor unions were commonplace.®

Unlike the congressional offices, GAO
undertook a serious effort during the
1972 presidential election to carry out its
enforcement responsibilities.

The Act authorized each office to

Congress enacted the Federal Election
Campaign Act (FECA) in 1971 and, for the
first time, required comprehensive disclo-
sure of campaign contributions and
expenditures by federal candidates, polit-
ical parties, and political committees.

Although the Senate-passed bill provid-
ed for the creation of an independent
commission to administer the law, this idea
was rejected by the House, which instead
divided administration of the new disclo-
sure law among three offices: the House
Clerk for House candidates, the Senate Sec-
retary for Senate candidates, and the comp-
troller general of the General Accounting
Office (GAO) for presidential candidates.

refer violations of the law to the attor-
ney general. The GAQ took the position
that it would refer serious violations
only, while the other two offices chose
to refer all violations.

By choosing to report all violations, the
two congressional offices undermined
enforcement by failing to distinguish seri-
ous from incidental violations. As one
commentator noted, “The effect of
including the few cases of calculated con-
cealment among the vastly more numer-
ous errors of the inexperienced was to
camouflage the former.”r

In the end, however, the attorney
general did little, even about the seri-
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three Democrats voted for the FEC general counsel’s recommendation to pursue an enforce-
ment action against the RNC, while the three Republican commissioners voted against it.

. The Haley Barbour Case — In 1999, the general counsel recommended the FEC find
probable cause to believe that the RNC and a related nonprofit corporation called the
National Policy Forum violated the law by accepting foreign donations and using those
to influence federal elections. The three Democrats voted in favor of the general coun-
sel recommendation and the three Republicans voted against it.

. The Shrink Missouri amicus brief — In 1999, in an important Supreme Court
case in which the constitutionality of campaign contribution limits was challenged,
the Commission split 3-3 on whether to ask the U.S. Solicitor General to partici-
pate as amicus curiae to defend the limits. The three Democrats voted in favor
of requesting the participation while the three Republicans opposed making
the request.

. The September 11th advisory opinion — Following the September 11, 2001 terrorist
attacks, the DNC asked the Commission to liberalize its soft money accounting rules on
a temporary basis to allow the parties more flexibility in the wake of the interruption in
their fundraising. The RNC opposed the request. The three Democrats voted in favor
of the DNC’s request, while the three Republicans opposed it.

. The “express advocacy” appeal - The FEC deadlocked in 2001 on whether to appeal
a decision by the Fourth Circuit striking down an FEC regulation defining “express

ous problems referred by the GAO con-
cerning the Nixon Committee to Re-elect
the President, which had tried to con-
ceal its use of campaign contributions
to finance the Watergate break-in.
“Action by the Department of Justice
was generally too late and too limited
to be of value in administering the law,”
Comptroller Elmer Staats, the head of
GAO, later told Congress.

The three offices in charge of adminis-
tering the law had little ability to effec-
tively monitor compliance or enforce the
law. They had no subpoena power and
no ability to initiate legal action. Their
ability to refer violations to the Justice
Department was of little enforcement
value, and “those wanting to conceal
transactions found it easy to do,” accord-
ing to Staats.”

P e
.

-

Watergate Builds
Pressure for Independent
Enforcement Agency

In the climate of the Watergate scan-
dals after the 1972 campaign, support grew
for an independent enforcement agency.

The Senate Watergate Committee said
that establishment of “an independent,
nonpartisan Federal Elections Commis-
sion” would be “the most significant
reform that could emerge from the
Watergate scandal.”" The Senate passed
legislation in both the summer of 1973
and early 1974 that contained provisions
for an independent FEC with enforcement
authority. But the provisions were strong-
ly opposed in the House by Representa-
tive Wayne Hays (D-OH), chairman of the
committee with jurisdiction over the issue
and an ardent foe of any effort to create
an independent enforcement agency.
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advocacy.” The FEC’ general counsel recommended the agency appeal the decision,
and the three Democrats voted to appeal the case while the three Republicans voted not
to appeal it.

. The Wyly Brothers case — In 2002, the Commission voted 3-3 not to investigate
whether a group called “Republicans for Clean Air,” funded by Sam and Charles Wyly,
had violated the law in spending $2 million for a televised advertising campaign attack-
ing presidential candidate Senate John McCain and praising his opponent, then-Gover-
nor George W. Bush, in the week before the 2000 Super Tuesday primaries. The ads
were run in California, New York, and Ohio, three of the most important primary states.
The three Democrats voted to investigate the complaint and the three Republicans
voted not to investigate.

As The Washington Post has noted:

Intense partisanship envelops almost every major decision the FEC’s six commissioners
make. ... Time and again partisan standoffs have prevented the Commission from pursu-
ing enforcement actions against major politicians and powerful interest groups, even when
the FEC’s general counsel recommends going forward.”

The politicization of FEC votes is also illustrated by cases where commissioners of both
parties have joined together to reject the recommendations of their professional staff,
thereby serving the interests of both parties. Examples of this include:

Hays wanted a commission that was known. No administration or enforce-

comprised of the House Clerk, the Senate
Secretary, the comptroller general, and
four other congressionally appointed
members. He wanted the commission to
be weak, so that all enforcement author-
ity was to be retained by the Justice
Department, and all agency regulations
to be subject to a congressional veto.

On the other hand, Representative Bill
Frenzel (R-MN), an advocate for a strong
commission, explained why an effective
independent agency was needed:

Histerically, campaign finance reform
legislation has been a failure because
of the lack of effective enforcement.
The [Federal] Corrupt Practices Act was
almost never effective in its 50-year
life. The failure of the Justice Depart-
ment to prosecute in 1972 is widely

ment agency that is in any manner
politically encumbered has ever done
an adequate, consistent job in admin-
istering and enforcing election law.?

FEC Born Out
of Compromise

Ultimately, Hays bowed to public pres-
sure and agreed to a compromise creat-
ing a stronger version of the agency,
which had been approved by the Senate.

This resulted in the form of the FEC,
established by the 1974 campaign
finance law, that combined features of
both the House and Senate plans: six
commissioners, with no more than three
from cone party, with two appointed by
the President, and the remaining four
appointed one each by the Speaker of
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. The General Motors advisory opinion — In response to a request for an advisory
opinion, the general counsel recommended that the Commission not allow General
Motors to provide free cars to the Democratic and Republican Parties in connection
with their 1988 presidential conventions, in exchange for “promotional consideration.”
The Commission voted to reject the general counsel’s recommendation.

. The 1996 presidential audits — After the 1996 presidential election, the FEC auditors
and general counsel recommended that the Commission find that the Dole and Clinton
presidential campaigns had received illegal soft money contributions from their respec-
tive parties in the form of coordinated “issue ads.” The Commission voted 6-0 to reject
the advice of the professional staff and not require repayments of public funds from the
presidential campaigns.

i Appeal of the Christian Coalition case — A district court in Washington dismissed
an enforcement action brought against the Christian Coalition for illegally coordi-
nating expenditures with various Republican campaigns. The court based its decision
on a narrow interpretation of what activity constitutes “coordination.” But because it
recognized the novelty of the question, the court invited the Commission to appeal
its decision, and its general counsel recommended it do so as well. The Commission
voted 4-2 not to appeal the case, with Commissioners Scott Thomas and Danny
McDonald voting to proceed.

. The 2000 joint fundraising committees complaint — In response to a complaint, the
general counsel recommended that the Commission find reason to believe that various

——— —

the House, the Senate Majority Leader,
and the House and Senate minority
leaders, and all confirmed by both hous-
es of Congress.

This system was designed to maintain
as much congressional control over the
agency as possible.

The FEC was given exclusive civil enforce-
ment authority, while criminal authority
remained in the Justice Department. The
agency's regulations were subject to a veto
by either house of Congress.”

That right of veto was exercised quick-
ly by the Congress, which struck down two
sets of regulations issued by the new
agency in its first year. The Senate reject-
ed a regulation that would have subject-
ed congressional “office” accounts
(otherwise known as "slush funds”) to
regulation under the FECA. The regula-
tion would have made these office

accounts subject to contribution limits and
disclosure requirements.

And the House vetoed a regulation
that would have required candidates to
file disclosure reports initially with the
FEC, rather than with the Clerk of the
House or Secretary of the Senate. (See
page 71 for more on this and the effort
to regulate slush fund accounts.)

in 1976, the FEC as established by Con-
gress in the 1974 law was found to be
unconstitutional.

The Supreme Court in Buckley v. Valeo
held that the law's method of appointing
commissioners violated the Appcintments
Clause of Article I, Section 2 of the Con-
stitution. Because the FEC exercises exec-
utive power in administering and
enforcing the law, its members are “offi-
cers” of the United States and have to be
nominated by the President and con-
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Demaocratic and Republican Senate campaigns in the 2000 elections violated the law by
forming joint fundraising committees to raise soft money, which was used to promote
their Senate elections. The Commission voted 5-1 to reject the recommendation, with
one Democrat, Commissioner Thomas, voting to proceed.

The structural problems of the FEC are compounded by the extraordinarily cumber-
some enforcement procedures built into the statute — what Congressional Quarterly referred
to as “procedures mandated by Congress and designed to protect incumbents and chal-
lengers from overly aggressive investigators.” Respondents who are the subject of inves-
tigations by the agency are granted elaborate opportunities to contest agency action at
multiple stages of the administrative enforcement process. This invariably slows agency
enforcement actions to such an extent that cases often languish for years before final
agency decisions are made.

Commissioner Thomas notes that even “a fairly routine matter can easily take one year if
the matter proceeds to probable cause under the procedural requirements of the Act. Of

course, if a matter is factually complex
and requires an extensive formal invest-
gation, the resolution of the case can take
much longer. ... Under the enforcement
procedures mandated by the Act, it is
virtually impossible for the Commission
to resolve a complaint during the same
election cycle in which it is filed.”?

firmed by the Senate. The requirements
that congressional leaders nominate four
of the commissioners and that both hous-
es of Congress confirm the nominees were
held to be constitutionally impermissible.

The FEC was reconstituted in 1976 by
Congress, but not without a fight on the
legislation. The bill passed by the House
maintained the congressional right to
veto FEC regulations and also required
the FEC to get congressional approval for
its advisory opinions. The Senate again
supported a stronger agency. The final
compromise legislation reauthorized the
FEC as an agency whose members are
nominated by the President, subject to
confirmation by the Senate. No require-
ment for the agency to get congressional
approval for its advisory opinions was
added to the law. That is the structure of
the Commission as it stands today.

Congress created an enforcement
agency that, on its own, can do

little to actually enforce the law.

FEC’s Initial Credibility Eroded by
Weak Structure & Partisanship

At the outset of the FEC, following
the Watergate scandals, the agency
served as a credible enforcement body
and helped to achieve widespread vol-
untary compliance with the campaign
finance laws.

Over time, however, the structural and
institutional problems of the Commission
combined with the politicization of the
commissioners and their perceived respon-
siveness to the regulated community at
the expense of the larger public interest
seriously undermined the agency's per-
formance and public credibility. This ulti-
mately resulted in the widespread view
that the FEC has failed to meet its basic
responsibility of providing effective and
credible independent enforcement of the
campaign finance laws.
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Equally constraining have been the powers denied to the agency. The Commission can-
not make its own findings that a violation occurred, cannot seek court injunctions to halt
illegal activity while it is occurring, and cannot conduct random audits of campaigns.

In short, Congress created an enforcement agency that, on its own, can do little to actu-
ally enforce the law.

Although the agency, by a mandated process of conciliation, can attempt to settle cases
and negodate the payment of civil penalties by respondents, it has (with limited excep-
tions) no power to actually adjudicate complaints itself or to require that violators face
sanctions. The only power to act that the agency has at the end of its elaborate enforce-
ment proceedings — which often take years to complete - is to file a civil lawsuit against
a respondent and thereby initiate an enforcement action in court, which itself will likely
take additional years to complete.

Unlike many other administrative agencies that possess their own enforcement authority,
such as those that regulate banking, securities trading, and surface mining, the FEC has
been deprived of any actual powers to find violatons and impose penalties.

These structural problems are exacerbated by the fact that Congress granted the FEC
exclusive civil jurisdiction over all enforcement of the federal campaign finance laws. No
matter how dilatory the agency’s proceedings, complainants are barred from seeking
direct civil enforcement of the law through the courts. All complaints must be filed with
the FEC and the FEC has exclusive civil authority to act on them.

See generally R. Mutch, Campaigns, Congress and Courts, Praeger 1988, pp. 24-25. The discussion in this
section is generally drawn from the excelient history of the federal campaign finance laws contained

in this book.

See id. at p. 25.

id.

id.

id, at p. 26,

B. Jackson, “The Case of the Kidnapped Agency,” Broken Promise, Priority Press 1990, p. 24.

See FECA, Pub. L. No, 92-225, 86 Stat. 3 {(1972) (codified as amended at 2 U.5.C. §§ 431-55).

R. Mutch, supra n. 1, at p. 86.

id.

id.

Id. at p. 87 {quoting Senate Report 93-981 [93-2], 564 (citations omitted)).

The Failure-to-Enforce Commission: A Common Cause Study of the Federal Election Commission, Com-
mon Cause, Sept. 1989, at 7.

This "one-House veto” provision was subsequently declared unconstitutional by the Supreme Court in

{NS v. Chadha, 462 U.S. 919 (1983).
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A narrow opportunity is granted by statute for complainants to challenge in court the
agency’s failure to pursue a complaint. The complainant initially can ask the court to
order the Commission to act on the complaint. If the FEC continues to fail to act, the
court can allow the complainant to bring an action directly against the respondent.

This has proven to be an ineffective means to ensure proper enforcement of the law,
because the FEC has successfully challenged the standing of complainants to bring
these cases against it, and because courts typically defer to the agency’s judgments
about how to allocate its enforcement resources.

“It seems to me [the FEC’] structure can be summed up in one way. It is a road
map for how not te do it,” according to Ernest Gellhorn, who served as a chair-
man of the rulemaking committee of the former Administrative Conference of the
United States, a federal agency that advised others on administrative procedures.”
(See page 49 for a more detailed examination of the FEC structural problems.)

2.  The commissioners appointed to the agency have been chosen on the basis of
their political allegiances rather than their qualifications and commitment to
effective administration and enforcement of the law.

The FEC is a classic example of a “captured” agency — one that has become attuned to
serving the interests of the community it is supposed to be regulating. In this instance,
the “regulated community” comprises those elected officials and party leaders who have
the power to appoint the FEC commissioners in the first instance.

When Congress first created the agency, it
attempted to ensure that it retained direcce ~ The FEC is a classic example of a
control over choosing the commissioners
to serve on the agency. The 1974 surute  “captured” agency — one that has
that created the FEC established a system
where the leaders of Congress could actu- become attuned to serving the
ally appoint four of the six commissioners.
The President was given the power to interests of the community it is
appoint the other two commissioners.

supposed to be regulating.
In 1976, however, the Supreme Court
in the Buckley v. Valeo case threw out this
system as a violation of the President’s appointment authority in Article II of the Consti-
tution. The Court found that because the commissioners exercise administrative and
enforcement powers, they are “officers” of the United States, and must therefore be
appointed pursuant to the provisions of Article II, which require nomination by the Pres-
ident and confirmation by the Senate.

Congress then established a new appointments process in 1976 by amending the statute to
provide that, as a formal matter, FEC commissioners are to be appointed the same way as
members of other administrative agencies — nominated by the President and confirmed by
the Senate.
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Successive Congresses and Presidents, however, have simply conspired to do in practice
what the Court said should not be done. As National Fournal has noted, “Although the
Buckley arrangement stll stands, the nomination process in practice resembles the old
version — with the President usually deferring to Congress and to the political parties.”*

It is common knowledge that FEC appointments work this way. Congressional Quarterly
says, “Commissioner nominations are supposed to originate with the President and be
confirmed by the Senate, but an informal understanding gives Congress control over
who is nominated.”” Roll Ca/l notes, “Nominees to the FEC are usually selected by party
leaders in Congress and made official by the White House.””® National Fournal similarly
notes that, even after Buckley, “Congress has continued to exercise considerable power
over FEC appointments — with the acquiescence of the White House, which often solic-
its FEC nominations from congressional party leaders.””

An April 2002 article in Rol/ Call reaffirms the widespread understanding that this
is how the appointments process works. In discussing the selection of a successor to
Commissioner Karl Sandstrom, a Democrat, who remains on the agency as a
holdover after the expiration of his term, Re/l Call noted that Sandstrom’s successor,
“while officially nominated by Bush, is actually handpicked by House Minority
Leader Richard Gephardt (D-Mo.) in consultation with [Senate Majority Leader
Tom] Daschle.”*

In the few instances where the President has objected to a choice promoted by Con-

) Y
gress, the congressional leaders have usually insisted on their nominee, and have usual-
ly won.

Few FEC commissioners have come to the agency with a background in enforcing laws.
Instead, most commissioners have come from the community that the FEC is responsi-
ble for overseeing — Congress, the political parties, the campaign finance defense bar, or
other players in the campaign finance system.

The appointment of Michael Toner to the agency in 2002 illustrates the problem.
‘Toner served as the general counsel to the Republican National Committee prior to his
appointment to the FEC, and before that he was counsel to the Bush for President
campaign committee.

The partisan splits on key issues that have occurred, among other things, reinforce the
notion that the parties and their elected officials expect their FEC appointees to protect
their partisan interests.

As former FEC Commissioner Frank Reiche said, “Congress views the FEC as a partisan
body — quite fiercely partisan. They view the members of the Commission as representa-
tives of their party — you can’t have a successful campaign finance commission if that is
the premise upon which appointments are made.” (Reiche is one of the few former com-
missioners who had previous enforcement experience, having served on the New Jersey
Election Law Enforcement Commission. After serving one term on the FEC, he was not
reappointed to the Commission.)
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The most telling example of how much control Congress wields over FEC appoint-
ments was illustrated by the appointment in 2000 of Bradley A. Smith as a commis-
sioner. The Smith case showed that an avowed oppenent of the federal campaign
finance laws - an individual who had called the laws unconstitutional and urged their
repeal — could be forced onto the Commission by his Senate sponsors over the stated
objection of the President, who nevertheless nominated him. After months of resist-
ance, President Clinton named Smith to the Commission after Senate Republican lead-
ers insisted on the nomination.

The inappropriateness of Smith serving on the Commission was only confirmed when in
February 2002 he actively participated in the efforts being undertaken in the House of
Representatives by reform opponents to kill pending campaign finance reform legisla-
tion. Smith joined with another member of the Commission, FEC Chairman David
Mason, who has also been hostile to the campaign finance laws. The two commissioners
injected themselves into the battle taking place on the House floor on the Shays-Mee-
han campaign finance reform bill, providing help and assistance to House Republican
leaders who were working to defeat the bill.

When debate on the Shays-Meehan bill started on the morning of February 13, 2002, a
controversy immediately erupted about the meaning of a transition provision in the bill
that would allow the national parties to spend down their soft money on hand as of the
effective date of the legislation, November 6, 2002, to retire debts and obligations aris-
ing from the 2002 elections.

Republican opponents of the legislation claimed that this provision allowed the parties
to spend soft money to retire pre-election hard money debts, an interpretation that the
sponsors of the legislation stated was wrong. The opponents of the legislation insisted

their interpretation was correct in order to build support for an amendment that would
have effectively killed the bill.

According to a report in Roll Call, Smith received a call from the office of House Major-
ity Whip Tom DeLay (R-TX), the leading opponent of the bill, asking what Smith
thought of the transition provision.®

According to Roll Call, Smith initially declined to provide a written opinion on the pro-
vision, and instead suggested that DeLay’ office get former FEC Commissioner Lee
Ann Elliot, also a Republican, to respond. “[BJut when Elliot could not do so in ample
time, he and Mason decided to weigh in with their statement.™" According to Re// Call,
Smith said, “They called me back and said, ‘We’ve got four minutes left in the debate -
would you be willing to put that in a letter?””*

Smith and Mason sent a joint letter to Congress setting forth their interpretation of
the controversial transition provision, which supported the position being taken by
the opponents of the legislation. This letter was read on the floor by opponents of
the bill to bolster their case for an amendment to kill the bill. Mason also stated that
he went up to the House to be available to talk to Members about the meaning of
this provision.®
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The disputed transition provision was ultimately modified on the floor. But if this pro-
vision had been enacted, the FEC commissioners would have had the responsibility to
interpret it, after accepting comments from competing points of view as to what the pro-
vision meant.

Instead, Smith and Mason compromised their positions as commissioners by leaping
into a political battle and providing opponents of the legislation with an on-the-spot
interpretation of the provision, outside of any FEC process and without providing com-
peting views an opportunity to be heard.

Columnist Albert Hunt in The Wall Street Jowrnal said this episode illustrated the “fla-
grant politicization” of the FEC and represented “an inexcusable partisan intervention
by regulatory officials whose task it would be to implement any law.” Smith and Mason,
he noted, “acted for all practical purposes as appendages of the House Republican lead-
ers” during the debate.”

More broadly, Smith and Mason expressed unequivocal oppesition to the campaign
finance reform bill they would be responsible for administering and enforcing if it were
enacted. Mason, on the day of the House debate, gave a speech that declared the bill to
be “flatly unconstitutional.”® Smith called it “sham campaign finance reform” and decried
the “intellectual bankruptey” of its supporters.”” In another broadside attack against not
just the bill, but the entire reform movement, Smith wrote, “Pro-reform organizations
have used their massive war chests to run one of the most cynical campaigns in the his-
tory of cynical Washington.”®

Never before have FEC commissioners so visibly and vociferously become public parti-
sans in the policy debates on the election laws. Commissioner Thomas noted that “there
is 2 perception problem if a commissioner somehow gets involved to the point where
there’s an appearance of bias against the law that’s being contemplated — it raises later a
question about their ability to enforce it.”

Roll Call notes that Smith’s and Mason’s behavior raises the question of whether “the
hostility of FEC commissioners to a law they may be required to enforce should make
them think about quitting - in good conscience.™®

On April 10, 2002, the principal sponsors of the new campaign finance law, Senators
John McCain (R-AZ) and Russ Feingold (D-WI), and Representatives Christopher Shays
(R-CT) and Marty Meechan (D-MA) wrote to Commissioners Smith and Mason and
called on them to recuse themselves from participating in the rulemakings required to
implement the new law.

The lawmakers wrote, “By your inappropriate and ill-advised intervention into the Con
gressional debate, and through other actions opposing passage of the Act, you have
impaired your ability to credibly fulfill your duties as Federal Election Commissioners to
fairly write implementing regulations for this new law.”

(See page 60 for details on bow the politicized quest for the “right stuff” in Commission appoint-
ments renders gridlock and partisan decision-making.)
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3.  Congress has abused its budget and oversight authority over the FEC to hobble
the agency’s operations.

Congress has interfered with and under-
mined the operation of the FEC in
numerous ways: it has cut its budget,
tried to fire key staff officials, and
launched intrusive unjustified audits and
investigations of agency practices. For-

Congress has chronically under-
funded the FEC. In so doing,

it has deprived the agency of the
mer longtime Commissioner Joan
Aikens, one of the original members of resources necessary to conduct
the agency, noted that, “Nobody likes
the IRS because they regulate you. We effective enforcement and
are in the same position with candidates

who become members of Congress.” administration of the law.

The impact of the harassment is clear,
as columnist David Broder put it in 1995, because “the easiest way to gut regulation is
to hobble the regulator.”

Former FEC Chairman Trevor Potter has noted the inherent conflict in having Con-
gress control an agency whose mission is to oversee Members of Congress: “Many reg-
ulated entities would rather their regulators went easy on them. But not many regulated
entities actually get to vote to do that.”™

The FEC’s Failures
Cannot Be Blamed
on the Courts

The FEC has an image of getting
“slaughtered” when it goes into court
to enforce the campaign finance laws.
Similarly, campaign finance laws have an
image of being overturned when they
are challenged in court on constitution-
al grounds.

Contrary to this conventional wisdom,
however, the courts, and in particular the
Supreme Court, have generally upheld the
constitutionality of the campaign finance
laws, with some important exceptions.
Similarly, the enforcement problems of
the FEC, with some important exceptions,
have stemmed from the failures of the
agency itself, not from the courts block-
ing the agency’s enforcement efforts.

Since the 1974 passage of the Federal
Election Campaign Act (FECA), the

Supreme Court has upheld the constitu-
tionality of the limits on individual con-
tributions to candidates and political
parties, the limits on political action com-
mittee (PAC) contributions to candidates
and political parties, the limits on individ-
ual contributions to PACs, the ban on cor-
porate and labor union contributions, the
ban on corporate independent expendi-

The courts, and in particular the
Supreme Court, have generally
upheld the constitutionality of the

campaign finance laws, albeit with

some important exceptions.
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Most obviously, Congress has chronically under-funded the agency. In so doing, it has
deprived the agency of the resources necessary to conduct effective enforcement and
administration of the law. “Over the years,” former Representative Coelho has noted,
“there’s basically been an attempt on the part of people to try to make the FEC nonef-
fective by withholding money. And they succeeded to a great extent.™

Commissioner Thomas illustrates this point in a law review article by noting that the
Commission’s budget has lagged far behind the growth of its work. Although campaign
spending on federal elections rose by 256 percent from 1980 to 1996 — from $768 million
to $2.7 billion - the Commission’s staff increased only 14 percent in the same time period,
from 270 fullime equivalent staff to 308.5. The staff size actuaily then declined in 1998.%

Congress has handcuffed the enforcement process by limiting the number of attorneys
available to work on enforcement matters. According to Congressional Quarterly, for
instance, the FEC had only 26 enforcement attorneys working in 1997, down from 32
the previous year.” In 1999, it had only about 24 attorneys available to handle enforce-
ment matters.” More than two-thirds of the FEC’s pending cases were “inactive” —
meaning that they were awaiting an available attorney to work on them.

In 2001, the FEC still had only about 27 staff attorneys available to take assignments.®
As of November 2001, 54 out of 135 cases on the Commission’s docket were unassigned
for lack of staff, and therefore “inactive.”™

By comparison, Commissioner Thomas notes that the Department of Justice had assigned

— = = - e

tures, the system of public financing and
spending limits for presidential cam-
paigns, the limits on political party spend-
ing in coordination with their candidates,
and comprehensive campaign finance dis-
closure laws.

The Supreme Court has rejected as
unconstitutional mandatory limits on
campaign spending by a candidate,
mandatory limits on the use of personal
wealth in a campaign by a candidate, and
mandatory limits on independent expen-
ditures by individuals and groups.

The Court also has established an
"express advocacy” standard and a
“magic words” test to determine whether
communications made by non-candidates
and outside groups that deal with feder-
al candidates are “campaign communica-
tions” covered by campaign finance laws
or “issue discussion communications”

that constitutionally cannot be made sub-
ject to such laws.

The “magic words” test provides that
a communication must contain words of
express advocacy, such as “vote for” or
"vote against” a specific federal candi-
date, in order to be subject to federal
campaign laws, regardless of how the ad
otherwise promotes or attacks the feder-
al candidate.

It is in this area — where the Supreme
Court has narrowly defined what consti-
tutes a “campaign communication” in
order to provide broad constitutional pro-
tection for unrestricted “issue discussion”
by individuals and outside groups — that
the FEC and its efforts to enforce the law
have encountered ongoing and serious
problems in the lower courts.

The FEC has undertaken various
enforcement actions and adopted regula-
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more than 125 staff attorneys to the investigation of the 1996 campaign finance scandal,
more than the FEC had working in the entire Office of General Counsel on all matters,
including its own investigation into the 1996 election.®

To keep its staff focused on the most important cases, the agency in 1993 adopted an
“Enforcement Priority System” to dismiss low priority or “stale” cases it cannot handle.
In 1997 alone, the agency dismissed 208 pending cases, a staggering 41 percent of the
total cases then open. Over the course of 1998 and 1999, it dismissed about 119 cases
for low ratings and 104 cases for being “stale.”

As Commissioner Thomas, then serving as FEC Chairman, said of the agency’s
’ g

lack of resources, “It makes it harder and harder for us to maintain a credible

threat in areas of the law, because fewer and fewer people are going to feel the

bite.”®® In another interview, Commissioner Thomas noted, “We’re already at the

point where our enforcement resources have dwindled, and we can now [pursue]

only about 30 percent of the cases in our enforcement division. At a certain point,

people will just stop complying with the law altogether, because they don’t fear any
FEC action.™*

Commissioner John McGarry made a similar point in 1997: “The situation is deterio-
rating by the day. It’s a pathetic state. We will have to dismiss cases wholesale. We have

no other choice.™

The agency’s general counsel similarly noted, “[T]here are cases that we should be han-

tions intended to prevent outside groups
from spending unregulated funds, or soft
money, to influence federal elections. The
lower courts, with few exceptions, have
rejected these efforts and left the Com-
mission with little room to address this
important question.

In the area, however, of spending by
the political parties on so-called “issue ads”
about federal candidates — the area where
much of the "issue ad” spending occurs —
it is the FEC, not the courts, that has caused
the problems that have occurred.

The FEC commissioners — without chal-
lenging the practice — have allowed the
political parties to blatantly inject tens of
millions of dollars of soft money into fed-
eral campaigns, in the form of “issue ads”
promoting and attacking federal candi-
dates. The commissioners have simply
failed to challenge the position taken by

——

the parties that party ads about federal
candidates are not subject to federal cam-
paign finance laws, and therefore can be
funded with soft money, as long as they
do not contain “magic words.”

The commissioners have taken this
position, furthermore, despite recommen-
dations from the agency's professional
staff that this use of soft money by the
parties to finance ads in federal cam-
paigns should be challenged as illegal,
and despite Supreme Court language that
rejects the position taken by the parties.

To put it simply, the Supreme Court has
never held that ads by candidates or polit-
ical parties require express advocacy, or
“magic words,” in order to be covered by
federal campaign finance laws.

In fact, when the Supreme Court in
Buckley established the “magic words”
test for campaign communications, it
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dling that we can’t handle and there are cases that are taking far too long because we
don’t have the resources.”®

The agency’s budget problem has eased in recent years with the departure from Congress
of Representative Robert Livingston (R-LA), who served as Chairman of the House
Appropriations Committee from 1995 through 1999, and had long worked to cut the
agency’s budget.

The FEC also has been exposed to harassment and retaliation by Members of Congress.
Unlike other administrative agencies, which typically regulate private individuals or enti-
ties, the FEC is charged with regulating Members of Congress, in their capacity as can-
didates - the very people who oversee the agency. This unique relationship places the

agency in a position that is unusually vulnerable to retaliation by Members.
Retaliation has taken various forms.

Members of Congress have attempted to oust key FEC staff officials in response to the
pursuit of enforcement matters. In 1998, bills were introduced in the House and Senate
to require the general counsel and staff director of the FEC to be affirmatively re-
appointed by a vote of four commissioners every four years. This was widely viewed as
a thinly veiled attempt by Congress to “fire” then-General Counsel Larry Noble. Accord-
ing to a “GOP source” quoted in Ro/f Cail, the term-limit language was targeted by
Republicans “at an enforcement program they don’t like that has been fairly aggressive
with important constituencies of the leadership.”

expressly did so only for ads run by non-
candidates and outside groups. The
Court made clear that it was not creat-
The explosive use of soft money
on so-called “issue ads” by
political parties has taken place
because the FEC has let the parties
get away with it, and has rejected
the recommendations of its

professional staff to pursue

enforcement actions.

ing the “"magic words” test for ads run
by candidates or political parties.

As the Court stated in Buckley, public
communications by candidates and polit-
ical committees — including political party
committees - "are, by definition, cam-
paign related.”' Expenditures for public
communications by candidates and par-
ties “can be assumed to fall within the
core area” of the campaign finance laws,
according to the Court.?

In short, so-called “issue ads” under-
taken by political parties “are, by defini-
tion, campaign related” and therefore
covered by the federal campaign finance
laws, whether they contain “magic
words” or not.

The explosive growth of soft money-
funded “issue ads” run by political parties
about federal candidates has taken place
simply because the FEC commissioners
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The congressional effort to fire the general counsel was ultimately unsuccessful after
public attention was focused on the effort.

Congress has also used audits and investigations in an effort to intimidate the agency. In
1995 and again in 1998, Representative Livingston launched major audits of the FEC.
The audits disappointed congressional critics of the FEC by largely exonerating the
agency from suspected wrongdoing, but they nevertheless diverted the agency’s energy
and funding, and sent a clear signal that efforts at strong enforcement would be subject
to congressional retaliation. (See page 71 for a comprebensive survey of Congress’s budget
freezes and slashes, intimidation of FEC staff, and investigative assaults,)

FEC Is Responsible for the Most Serious
Campaign Finance Problem: Soft Money

The problems - and failures — of the FEC are nowhere better illustrated than in the story
of the creation and growth of soft money in American politics. (See page 81 for a more detailed
analysis of the FEC’ role in creating and perpetuating the soft money problem.)

Little more than a system for cheating on the federal campaign finance laws, soft money
has reintroduced into federal elections, on a massive scale, the unlimited and unregulated con-
tributions that federal law explicitly prohibits in federal campaigns to prevent corruption and
the appearance of corruption.

The soft money problem is a creation of the FEC, not the Congress.

In the 1970s, the FEC opened the door to the use of soft money to influence federal elec-
tions through its administrative interpretations of the Federal Election Campaign Act.

- g -

have let the parties get away with it. The
political parties have been hiding behind a
“magic words” screen that doesn‘t apply to
them - and the FEC commissioners have
joined in the ruse.

The failure of the FEC to enforce the
law here - standing idly by while both polit-

Buckley v. Valeo, 424 U.S. 1, 79 (1976).
2 d.

ical parties spend huge sums of soft money
on thinly veiled campaign ads about feder-
al candidates - is the agency's own fault,
and cannot be blamed on any cases the FEC
has lost in court on the express advocacy
issue. (See page 117 for an analysis of the
role of the courts in election faw.)
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In the 1980s, the FEC refused, despite repeated requests, to close that door as the soft
money problem grew.

In the 1990s, the FEC stood silently by as presidential and congressional candidates, and
their political parties, pushed the door wide open and the use of soft money exploded in fed-
eral campaigns.

When the FEC’s professional staff recommended that enforcement actions be pursued
against the massive soft money violations that had occurred in the 1996 presidential election,
the commissioners rejected the staff recommendation and refused to bring any enforcement
actions. When the FEC’ professional staff urged the Commission to issue new regulations to
ban soft money, the commissioners failed to take any action.

Thus, what began as a trickle of soft money in federal elections turned into a flood. In
1988, the two parties raised a total of some $45 million in soft money. In 1992, the figure
increased to $86 million. By 1996, soft money contributions to the parties had tripled to $262
million. In the 2000 cycle, the amount of soft money raised by the parties almost doubled
again, to $496 million — just shy of a half-billion dollars, according to the FEC.

For nearly a century, federal law has prohibited corporations from making contributions to
influence federal elecdons.® For more than half a century, federal law has prohibited labor unions
from making contributions to influence federal elections.®® For more than a quarter century, fed-
eral law has prohibited individuals from contributing more than $1,000 per election to a federal
candidate, more than $20,000 per year to a national political party, and more than an aggregate
of $25,000 per year to all recipients for the purpose of influencing federal elections.®

These laws have been rendered almost meaningless by the improper use of soft money in
federal elections.

News reports and congressional investigations are replete with stories of corporations, labor
unions, and wealthy individuals contributing huge sums of soft money to the political parties.
These contributions are solicited for the parties by federal officeholders and candidates who pro-
vide access and influence to the donors in return for the contributions. In turn, the politcal par-
ties spend soft money in ways that undeniably are intended to — and clearly do — influence federal
elections, such as for political party ads to promote federal candidates or attack their opponents.

FEC Creates Soft Money Problem with Legal Fiction
The soft money system is premised on a legal fiction created by the FEC.*' As journalist
Brooks Jackson has noted:

The cause of the soft money calamity is widely misunderstood. It began with a
policy reversal by the FEC in 1978, and not, as many have reported, with amend-
ments to the federal election law a year later. The FEC, not Congress, created the
problem and refused — despite criticism, lawsuits and court orders — to do any-
thing about it.%

The fiction promulgated by the FEC has been that the soft money raised and spent by the
parties and their federal candidates for voter activities and ads about federal candidates can be
treated as only affecting non-federal elections, and therefore does not need to comply with fed-
eral contribution limits.

But far from being grounded in reality, the FEC’s theory always has been a myth. The the-
ory was first created by the FEC in a 1978 advisory opinion, when it reversed a position it had
taken in an advisory opinion just two years earlier, in 1976.%
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The FEC held in the 1976 advisory opinion that since get-out-the-vote and voter registration
activities by state parties benefited, at least in part, federal candidates as well as state candidates,
the actvities had to be paid for solely with hard money — that is, monies raised under the limits
of federal law. This was necessary in order to prevent federally illegal funds, such as corporate
and labor union contributions, from being used to affect and influence federal elections.

In a 1978 advisory opinion, however, the Commission reversed itself and held that such
miixed activities could be financed with a combination of federal and non-federal funds, allo-
cated to reflect the relative impact of the activity on federal and non-federal campaigns.®

The determination in 1976 by the FEC that there was no way to draw a line distinguish-
ing when voter registration and get-out-the-vote activities were affecting federal elections and
when they were affecting state elections gave way in 1978 to the myth that such a distinction
corld be drawn. The FEC concluded that an artificial allocation formula could be devised con-
sisting of part soft money and part hard money to pay for these activities, with the soft money
being legally deemed as only affecting non-federal voter activities and the hard money as only
affecting federal voter activities.

Under this theory, none of the federally illegal soft money funds would have any impact on
the federal races even if they were used for activities that brought voters to the polls to vote in
federal elections.

In the early 1980s, according to journalist Brooks Jackson:

The FEC allowed parties exceptionally wide scope in choosing how much of a
particular item would have to be paid with hard money and how much could be
paid with soft. The regulations didn’t set a ceiling on the proportion of expenses
that could be allocated to nonfederal activity and paid for with soft money. The
only requirement was that the allocation be done on a “reasonable basis,” which
wasn’t defined.®®

In other words, the FEC simply left it up to the parties to decide on the proper mix of fed-
eral and non-federal funding for their “mixed activities.”®

The allocadon system approach to dealing with soft money was fatally flawed from its inception.

It was based, as noted, on the legal fiction that the non-federal impact of a voter activity
affecting both federal and state elections somehow could be segregated from its federal impact,
and that non-federal money could be apportioned to pay only for the non-federal impact, with-
out having any effect on the federal campaign. This assumption was wrong in principle and has
proven disastrous in practice, opening the door to huge sums of soft money being spent to sup-
port federal candidates.

The allocation system has meant, in practice, that federal officeholders and candidates are
raising soft money and then spending it on ads and voter activities to support their federal cam-
paigns. By creating the legal fiction, the FEC gave federal candidates and their political partes
license to raise huge amounts of federally illegal funds and to spend these funds through the par-
des to influence federal elections.

Legal Fiction is Challenged

On November 5, 1984, Common Cause filed a petition for rulemaking at the FEC, request-
ing that the agency ban the soft money practices that had developed under its rules.

The petition noted that “[SJoft money is being used in federal elections in a manner that
violates and severely undermines the contribution limits and prohibitions contained in the fed-
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eral campaign finance laws, While these practices and abuses have received considerable pub-
lic attention, the Federal Election Commission to our knowledge has failed to take any formal
action in this area.”

In response, the FEC initiated a process that resulted in denying the petition in 1986 on
the grounds that there was no evidence to support the claim thac soft money was being used
to influence federal elections.

Common Cause sued the FEC for failing to act and, in 1987, a U.S. district court in Wash-
ington found that the FEC had failed to provide adequate guidance to the political parties to
prevent soft money abuses of the allocation system. Judge Thomas Flannery found that the
FEC's failure to take regulatory action on soft money was “contrary to law” and “flatly contra-
dicted Congress’s express purpose,” and he ordered the FEC to issue new regulations.®

The court also noted that while it rejected Common Cause’s argument the agency was
required as a matter of law to ban soft money, the FEC could reach its own conclusion that
mixed voter activities should be paid for entirely with federally legal funds, or hard money, to
prevent soft money abuses.

After the FEC failed for a year to take any action in response to the court order, the court in
1988 issued a second order to the agency calling for new regulations on its allocaton system, stat-
ing, “[[]t is undisputed that there is a public perception of widespread abuse, suggesting that the
consequences of the regulatory failure identified a year ago are at least as unsettling now as then.”®

Judge Flannery further stated in his opinion, “The climate of concern surrounding soft
money threatens the very ‘corruption and appearance of corruption’ by which the ‘integrity of
our system of representative democracy is undermined,’ and which the [post-Watergate reform
law] was intended to remedy.””

Three years later, in 1991, the FEC finally carried out the court’s order to issue new regu-
lations to deal with soft money. The new rules, however, simply codified the existing practices
under which the soft money system had been operating and flourishing, and thereby set the
stage for the even greater abuses that have since occurred. (The FEC in its final regulations
did impose requirements for the first time that the political parties disclose their soft money
contributions and expenditures. These disclosures, starting with the 1992 elections, have pro-
vided a basis documenting the soft money problem as it grew throughout the 1990s and in the
2000 elections.)

Meanwhile, as the FEC engaged in its protracted seven-year rulemaking odyssey, the soft
money problem in federal elections dramatically increased in the 1988 presidential campaign.

The presidential campaign of Democratic nominee Governor Michael Dukakis started it
off with an effort to raise $100,000 contributions for the Democratic Party to spend on so-
called “party building” activities that were in fact expenditures to support the Dukakis presi-
dential campaign.

The initial reaction of Vice President George Bush’s presidential campaign to the Dukakis
soft money effort was reflected in the statement of Bush’s deputy campaign manager who
called it “illegal on its face.”™ Shortly thereafter, however, the Bush campaign launched its own
soft money effort for the 1988 presidential campaign.

Soft money became an integrated part of the Bush and Dukakis presidential campaigns,
with the chief fundraiser for each of the presidential campaigns taking on the responsibility to
raise the soft money, and with presidential campaign officials involved in directing the spend-
ing of the soft money by party committees to benefit their respective presidential campaigns.

By the end of the 1988 presidential race, each presidential campaign had raised some $25
million in soft money from federally prohibited sources, and soft money had exploded into
federal elections.
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Soft Money Use Explodes in
1996 Presidential Election

Soft money exploded again to new levels in the 1996 presidential election cycle. The amount
of soft money tripled over the 1992 elecdon cycle and for the first dme a presidential candidate,
Bill Clinton, decided to spend soft money to finance a multimillion-dollar TV ad campaign pro-
moting his reelection.

In effect, President Clinton and his cam-

paign ran two parallel presidential campaigns By 1996, both major party
one financed with public funds received by

the Clinton campaign in return for limiting presidential candidates and

its campaign spending, and the other financed

with soft money raised by the Clinton cam- their parties felt free to raise

paign and spent through the Democratic party,
and outside the Clinton campaign’s legal and spend tens of millions of
spending limits, on TV ads promoting Clin-

ton’s reelection. dollars of soft money on TV ads
After President Clinton initiated his soft
money-funded ad campaign, Republican presi- promoting their candidacies.

dential nominee Senator Bob Dole and his

campaign moved to undertake a similar effort. In the end the two 1996 major party presidential
candidates spent a total of more than $50 million on soft money-funded ad campaigns, inject-
ing this federally illegal money directly into the heart of the presidential campaign.

Soft money was now being used not just to finance “party building” activities — such as get-
out-the-vote drives — to support federal candidates, but also to fund so-called “issue ads™ to
support federal candidates.

This new use of soft money on expensive TV advertising, not surprisingly, fueled the
demand for soft money. And in the case of President Clinton and his campaign, it embroiled
them in the worst campaign finance scandals since Watergate.

The sale of presidential meetings, the White House coffees, the Lincoln Bedroom sleep-
overs, the Buddhist temple fundraiser, the illegal foreign contributions, the roles of John Huang,
Charlie Trie, and Pauline Kanchanalak, the Roger Tamraz fiasco — all were among the parade
of massive campaign finance abuses that marked the 1996 Clinton presidential campaign.

At the heart of these scandals were soft money contributions being raised to finance the ad
campaign being run to promote Clinton’s reelection.

The New York ‘Times noted about the 1996 presidential campaign that, “IHad there been an
aggressive and vigilant Federal Election Commission, both campaigns might not have been
able to make a mockery of campaign restrictions enacted in the 1970%.7”

The FEC, meanwhile, did nothing about the massive violations that had occurred in 1996.

The agency’s professional staff did try to deal with the problem, twice recommending
that the agency pursue actions against the Clinton and Dole presidential campaigns. But
each time the commissioners rejected the staff recommendations and refused to pursue
any action.

The professional staff’s first recommendation came during the audit of the presidential
campaigns and involved the question of whether the “issue ads” violated the spending limits
agreed to by the presidential campaigns which would require repayment of public funds. The
staff recommended that such repayments should be made by the presidential campaigns, but
the commissioners rejected this position in a 6-0 vote.

The staff’s second recommendation was that the FEC pursue an enforcement acton against the
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1996 Clinton and Dole presidential campaigns for illegally using soft money in their campaigns. The
FEC commissioners in a series of 3-3 votes rejected pursuing the matter and took no further action.

In an interview after the Commission had deadlocked in this enforcement matter, Com-
missioner Thomas told a reporter that the message of the vote was clear: “You can put a tag
on the toe of the Federal Election Commission.””

Senate Joint Fundraising
Committees Expand Soft By 2000, soft money had grown
Money Use in 2000

By the 2000 elections, the soft money sys- to become a half-billion-dollar
temn had grown to a half-billion-dollar problem.

And in the Senate, another new “breakthrough” political influence-buying

was devised to further expand the dangerous

role of soft money in federal elections. industry in both congressional
The new device, known as a “joint fundrais-

ing committee,” was pioneered by some two and presidential races.

dozen Republican and Democratic Senate can-

didates. It allowed them to directly solicit and raise soft money in their own names for their own
fundraising committees. This created precisely the kind of direct nexus between Senate candi-
dates and big givers that the federal contribution prohibitions and limits were enacted to prevent.

The first major joint fundraising committee effort in the 2000 Senate elections was undertak-
en by New York Democratic Senate candidate Hillary Clinton. She was later joined by a number
of other Senate candidates, including then-Senator, and now Attorney General, John Ashcroft.

Here is how the scheme worked. A joint fundraising committee was formed to represent
and raise money jointly for the candidate’s campaign committee and the candidate’s Senate
party committee — the Democratic Senatorial Campaign Committee (DSCC) or the National
Republican Senatorial Commirttee (INRSC).

The Senate candidate would then direcdy solicit and raise both hard money and soft money
contributions for the “joint fundraising committee.” The soft money raised would be transferred
to the senatorial party committee, which in turn would transfer the funds to the Senate candi-
date’s state party to spend on “issue ads” and other activities promoting the candidate’s election.

In this way, Senate candidates were now directly raising soft money contributions in their
own name - despite the fact such funds were barred from use in federal campaigns — and using
these funds through their state parties to promote their federal campaigns.

Common Cause and Democracy 21 filed a complaint with the FEC challenging the legality
of this soft money scheme. In September 2001, the FEC general counsel recommended to the
commissioners that the agency pursue an enforcement proceeding against the Senate campaigns
of Clinton, Ashcroft, and others, along with the national and state party committees, on the
grounds that the joint fundraising committee scheme violated the federal campaign finance laws.

In October 2001, the commissioners, once again, rejected their general counsel’s recom-
mendation to undertake an enforcement action and dismissed the complaint without taking
any further action.

2002: Still No FEC Action in Sight

In May 1997, the Commission received two petitions for rulemaking — one from five Members
of Congress, and the other from President Clinton — asking the Commission to ban soft money.
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Three years later, in September 2000, the FEC general counsel recommended that the
Commission issue the requested rule and ban soft money:

[T]he Office of General Counsel believes that, with regard to the national party
committees, the allocation rules are no longer adequately serving the purpose for
which they were promulgated. The rules are allowing national party committees
to channel significant amounts of soft money into activities that influence federal
elections. ... Therefore, the Office of General Counsel recommends that the
Commission promulgate new rules to limit the receipt and use of soft money by
the national party committees.™

As of April 2002, a year and a half later, the Commission has failed to take any action on
the recommendation and it remains unscheduled for consideration.

Meanwhile, a new law has been enacted to ban soft money.

And now the same Commission that created and perpetuated the soft money system in the
first place will be responsible for issuing regulations to ensure that the new soft money ban
enacted into law is effectively implemented.

Other Problems Created by the FEC
While soft money is the most serious and
damaging campaign finance problem created
by the FEC in administering the federal cam-
paign finance laws, it is by no means the only Soft money is the most
one. The FEC has undermined the federal
campaign finance laws in a number of areas egregious but hardly the only
through its decisions and regulations, and its
delays and inaction in dealing with enforce- problem created by the FEC.
ment proceedings.
Here are four areas, covered in detail in
Part III, where this has occurred:

Coordination

Under federal law, if an outside group coordinates campaign-related expenditures with a
federal candidate, the expenditures are treated as a contribution to the candidate and must
meet federal contribution limits. This longstanding doctrine is necessary to prevent an out-
side group from evading the limit on its contributions to a federal candidate by instead
simply spending unlimited amounts in accord with the candidate’s wishes to help the can-
didate’s campaign.

The FEC has accepted and adopted into regulations an unrealistically narrow definition of
“coordination.” The Commission brought — and lost — a case in federal district court alleging
that the Christian Coalition had coordinated its campaign-related expenditures with several
Republican candidates in the 1990, 1992, and 1994 elections, thereby violating the limits on
contributions to the candidates. Rather than appeal the controversial decision, as the district
court all but invited the FEC to do, the agency instead adopted the court’s decision in a new
regulation that provided a roadmap for how to evade the federal contribution limits.

The district court in the Christian Coalition case established a much tougher standard for
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finding that coordination had occurred than had previously existed under the law and FEC
interpretations. The court found (among other things) that the candidate and the spender had
to be “partners or joint venturers” in order to find coordination.

This new standard opened the door wide to outside groups, allowing them to easily coordi-
nate their expenditures to promote federal candidates with those candidates, without such activ-
ities being treated as “legal” coordination and thereby subject to federal contribution limits.

The federal judge in this case, recognizing the controversial nature of her narrow definition
of what constitutes coordination, invited the FEC to appeal the decision and get a more deter-
minative finding from the court of appeals.

The FEC general counsel recommended to the commissioners that they appeal the
decision. The commissioners, however, not only rejected any appeal of the decision, but
they instead incorporated a variation of the court’s narrow coordination standard into an
FEC regulation defining what constitutes coordination between a candidate and an out-
side group.

Based on this narrow new rule, the commissioners then proceeded to dismiss two major
pending investigations arising from the 1996 campaign that they had previously approved -
one alleging improper coordination between the AFL-CIO and the Democratic Party and the
other alleging improper coordination between the Coalition, a business organization, and the
Republican Party. The FEC found that its new restrictive standard of coordination was not
met in either case.

Thus, when faced with a controversial district court decision that greatly increased the
opportunities for outside groups to coordinate with candidates their supposed “independent”
expenditures to benefit those candidates, the commissioners prevented their general counsel
from appealing the decision, converted the decision into an FEC regulation, and then used the
decision and regulation as the basis to dismiss two important investigations concerning illegal
coordination that the FEC had itself initiated.

In the recently enacted campaign finance law, Congress repealed the FEC’s narrow regula-
tion on coordination and directed the Cominission to issue new regulations.

Publicly financed party conventions

The 1974 campaign finance law provided political parties with the option to receive
public funds to finance their presidential nominating conventions in return for agreeing
not to raise or spend any private money.
The purpose of this provision was to end The political conventions have
the financing of the national party conven-
tions with large, private influence-buying become their own mini-soft money
contributions.

Since 1976, the major parties have accept- system because of the way in
ed public funds and agreed to forgo private
money for every one of their nominating con-  Which the FEC has progressively
ventions. At the same time, the FEC, through
a series of advisory opinions and rulemakings, weakened the law.
has repeatedly created loopholes in the public
financing system and opened the door to more and more private funding of the conventions by
corporations, labor unions, and wealthy individuals, to the point where a majority of the money
for these “publicly funded” conventions now comes from private interests.

By allowing the creation of “host committees” to help pay for the conventions, which could
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receive corporate and union funding, by allowing business contributions in exchange for “pro-
motional consideration,” and by allowing the provision of goods and services at discounted
rates, the FEC has allowed private funds to virtually swamp the public financing provided for
the conventions and thereby undermined a basic goal of the 1974 law.

Party Building Funds

The 1974 campaign finance law allowed political parties to raise and spend soft money to
defray the costs “for construction or purchase of any office facility,” as long as it was not
acquired for the purpose of influencing the

election of a federal candidate. The FEC has now taken the
This provision had one purpose: to author-
ize the use of soft money to fund the “con- position that the parties may
struction or purchase” of an “office facility.”
In the 1980s, the FEC reaffirmed this sin- use building-fund soft money

gular purpose, stating that the provision did
not apply to payments for “ongoing operating not only to pay for buildings,
costs as property taxes and assessients,” or to

payments for rent, building maintenance, util- but also for virtually any piece

ities, office equipment expenses, and other

administrative costs of a party headquarters. of furniture or equipment that
By 2001, however, the FEC commission-

ers, in response to a political party request and goes into a building.

over the objections, once again, of their gen-

eral counsel, found, in a strained decision, that the provision to allow parties to use soft money
to purchase or construct an office facility also allowed the parties to spend soft money on vir-
tually anything that can fit into a building — office equipment, furniture, fixtures, telephone
banks, computer software, and the like.

Enforcement Proceedings

The FEC is notorious for its lengthy, dilatory, and often inconclusive enforcement pro-
ceedings. Two cases demonstrate what has been a pattern of inaction and ineffective action.

One classic case involved a complaint filed with the FEC charging that the Montana Repub-
lican party had violated the limits on coordinated expenditures by a political party with its can
didates in a 1988 Senate race.

The FEC investigated this case for three years, and each of the five commissioners who
voted found that the law had been violated. Since, however, there were not four commission-
ers willing to vote for any particular violation charge, the FEC dismissed the case in 1994
without taking any action, notwithstanding the fact that all of the commissioners agreed that
the law had been violated.

Two years later, following a court appeal of the FEC’ dismissal of the case, the court
remanded part of the case back to the FEC and directed the agency to proceed on the matter.
In 1997, more than six years after the complaint had been filed, the Commission dismissed the
case on the grounds that it was now too “stale” to pursue.

Another classic example involved an individual who wanted to admit that he had violated
the campaign finance laws.

In September 1994, Thomas Kramer, a foreign national, wrote a letter to the FEC stating
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that he had made hundreds of thousands of dollars of illegal campaign contributions because
he had been unaware of the ban on contributions from foreign nationals. Kramer’s attorneys
shortly thereafter submitted a list of the contributions to the FEC.

Despite Kramer’s voluntary admission of violating the law, the FEC sat on the case for
almost two years. The agency did not contact Kramer until July 1996, after which it entered
into a conciliation agreement with him and Kramer agreed to pay a substandal fine. Thus it
took some two years to resolve an enforcement matter that began with an admission of guilt.

(See page 97 for detailed case studies of coordination, convention funding, building funds, and enforcement.)
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Recommendations:
Creating a New System for
Enforcing the Nation’s
Campaign Finance Laws

.N To law will be effective if the agency responsible for its enforcement interprets the
law contrary to its basic purposes and intent, administratively creates gaping
loopholes in the law, and tolerates widespread evasion of the law.

In order for existing and any new federal campaign finance laws to be effectively inter-
preted, administered, and enforced, it is essential that a new enforcement system be
established. The enforcement problems detailed in this report, furthermore, require
fundamental, not incremental change in order to be solved.

Successful campaign finance enforcement
The FEC's enforcement can be achieved.
The New York City Campaign Finance
problems require fundamental,  Board, for example, is widely praised as an effec-
tive enforcement agency that has implemented a

not incremental, change in law that “greatly reduced the role of large con-
tributions in New York City races and ... great-
order to be solved. ly improved the local political culture.”

In describing the Board’s role in overseeing
the New York City campaign finance system, 7he New York Times has said that “on the whole the
system worked remarkably well” and “[t]he positive experience is a tribute to the Campaign
Finance Board charged with enforcing the rules.””®

The Board has been described by one commentator as “nonpartisan, impartial, independent,
patronage-free and fearless since its creation in 1989.”"

According to the Board’s executive director, the essentials for effective enforcement include a num-
ber of elements: a non-partisan enforcement agency, meaningful enforcement powers, aggressive

enforcement policy, a comprehensive program of reform, operational integrity, and public support.”
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The Los Angeles Ethics Commission also has been praised for its oversight and enforcement
of the Los Angeles campaign finance and ethics laws. In a February 2001 editorial headlined,
“Ethics Panel Proving Its Worth,” the Los Angeles Times said:

Los Angeles’ city Ethics Commission is reminding voters again why its approval by
voters in 1990 was so critical. ... The Ethics Commission can continue to do its job
without fear because, unlike the Police Commission, for example, it has strong pro-
tections against political interference.

In contrast, an editorial in The Washington Post sammarizing the FEC’s problems, concluded:
“[T]he entire authority to enforce the civil side of the campaign finance law is entrusted to an
organization that, under the best of circumstances, is ill-positioned to act decisively - often to
the frustration of its own staff. The FEC, quite simply, does not run like a real law enforcement
agency.””

After more than a year of studying the enforcement issue, the PROJECT FEC Task Force
has concluded that the FEC must be replaced by a new agency that can “act decisively” and
serve as “a real law enforcement agency.” The Task Force has identified five foundational prin-
ciples for establishing such an agency:

1. A new agency headed by a single administrator should be established with respon-
sibility for the civil enforcement of the campaign finance laws;

2. The new agency should be independent of the executive branch;

3. The new agency should have the authority to act in a timely and effective manner,
and to impose appropriate penalties on violators, including civil money penalties
and cease-and-desist orders, subject to judicial review. A system of adjudication
before administrative law judges should be incorporated into the new enforcement
agency in order to achieve these goals;

4. A means should be established to help ensure that the new agency receives ade-
quate resources to carry out its enforcement responsibilities; and

5. The criminal enforcement process should be strengthened and a new limited pri-
vate right of action should be established where the agency chooses not to act.

The FEC: A Model To Avoid

The recommendations of the Task Force incorporate basic principles that other democra-
cies have found of fundamental importance in structuring enforcement mechanisms for their
election laws.

A comprehensive study of campaign finance law enforcement, issued in 1998 by a British par-
liamentary commission, set forth principles similar to those that underlie the Task Force recom-
mendadons. The British study also made a telling reference to the FEC as a model to avoid:

Those who have advocated the establishment of an Election Commission have
been emphatic that it should be independent both of the government of the day
and of the political parties. We agree. An Election Commission in a democracy
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like ours could not function properly, or indeed at all, unless it were scrupulous-
ly impartial and believed to be so by everyone seriously involved and by the pub-
lic at large.

In our view, a number of important consequences follow. The first is that the
members of the Commission should not, in the normal course of events, be peo-
ple who have previously been involved in any substantial way in party politics.
The second is that the UK Election Commission, unlike the U.S. Federal Election
Commission, should consist of independent persons and not party representatives. The
third is that the method adopted for choosing the members of the Commission
should itself be independent of the parties. The fourth is that, nevertheless, the
individual members of the Commission should be acceptable to the leaders of the
main parties, who should be consulted in the course of their appointment. The
fifth is that, once appointed, the members of the Commission should hold office
for a considerable period of years and should enjoy substantial security of
tenure.® (emphasis added.)

Canada’s enforcement system is based on an enforcement agency headed by a single individ-
ual in order to prevent political partisanship in regulating Canada’s elections.® A parliamentary
publication describes the Canadian system as follows:

[Ol]ne of [the] most significant developments in the history of the Canadian politi-
cal system is that the organizational procedures and procedural rules have been pro-
gressively removed from partisan political control and intervention. The system is
now administered by a neutral, impartial and independent set of officials, although
the laws continue to be passed by politicians.®

The enforcement system in the United States for federal campaign finance laws requires fun-
damental changes to achieve the independence, credibility, and effectiveness that are essential to
a workable system.

The ProjecT FEC Task Force believes that these changes can be achieved through the
implementation of five basic principles:

I. A new agency headed by a single administrator should be established, with respon-
sibility for the civil enforcement of the federal campaign finance laws.

The Task Force has concluded that the establishment of a new enforcement system
headed by a single administrator with a long term of office and limited grounds for
removal is necessary in order to obtain effective, fair, and publicly credible enforcement
of the nation’s campaign finance laws.

The Task Force therefore recommends that the FEC be replaced by a new campaign
finance enforcement agency headed by a single administrator.

Such a restructuring would best focus authority and public accountability for the actions of
the enforcement agency, and provide the best opportunity for obtaining a highly qualified
and publicly credible person to lead the agency who could command the nation’s respect
and confidence.
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The single-headed agency approach would

A new system based on the unify the administration of the agency under
one clearly accountable head and obviate

appointment of a single many of the partisan and politcal problems
that have plagued the six-member FEC and

administrator with a long term helped create its culture of stalernate and

inaction on major matters.
of office and limited grounds for
The Task Force believes that the appoint-
removal offers the best chance ment of a highly visible, publicly credible

administrator would also help to ensure

for effective, fair, and publicly ongoing public attention and pressure on the
President and Congress to fund the enforce-

credible enforcement of the ment agency adequately.
nation’s campaign finance laws. In recommending a new agency, The Task

Force believes that this agency could utilize
much of the professional staff from the current FEC, and that some of the agency’s
functions could continue to be performed with little change, such as the agency’s admin-
istration of campaign finance disclosure requirements, a function that the agency has
generally discharged well.

There are precedents for a single-headed agency approach. A number of important
agencies are headed by a single administrator, including two independent agencies —
the Social Security Administration {which was separated from the Department of
Health and Human Services in 1994), and the Office of Special Counsel, an agency that
protects whistleblowers (which was removed from the Merit System Protection Board
in 1989),

These two agencies are considered “independent” because the head of the agency has a
statutory term and is protected from removal from office by a “for cause” requirement. In
addition, the agencies are structured with limitations on White House interference with
testimony, reports, or budget requests.

Key law enforcement and oversight agencies also are headed by a single administrator.
Responsibility for the enforcement of federal laws, for example, is vested in the Justice
Department, headed by the U.S. Attorney General. Responsibility for conducting and
coordinating domestic federal investigations is placed in the Federal Bureau of
Investigations (FBI), headed by the FBI Director. Responsibility for serving as the inves-
tigating arm of the Congress is placed in the General Accounting Office (GAO), headed
by the Comptroller General.

Vesting civil enforcement of the campaign finance laws in the hands of an agency headed
by a single administrator raises the question of whether that would leave enforcement
potentially subject to partisan actions by that individual. (This question, of course, also
exists for the attorney general, who has overall responsibility for the criminal enforcement
of federal campaign finance laws, and for the director of the FBI, who has investigative
authority over criminal campaign finance violations.)
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The Task Force believes that this potential concern is addressed by a number of protec-
tions, including the proposed appointment process for the office, the public climate that
would be created for fair and impartial enforcement of the law, and the new administra-
tive enforcement process being proposed, including the use of impartial administrative
law judges to consider enforcement cases.®

The Task Force also believes that the current multi-member FEC is hopelessly entan-
gled in partisanship and politics, which have rendered the agency ineffective and not
credible, a result which has fundamentally undermined the campaign finance laws.

The Washington Post noted in an editorial about the current FEC and the fact that it is
“weak by design”™

A far better model would put civil enforcement under the direction of one
person, who — like the FBI director — would serve a term of years not cor-
responding to that of the President who appoints him or the senators who
confirm him. This person would not be nearly so answerable to the regu-
lated community as are the current commissioners.®

The significance and importance of the appointment of the enforcement agency head, the
public attention it would draw and the underlying premise of impartial enforcement that
would be established, all would help to ensure the appointment of a well-qualified impar-
tial individual who could command public confidence.

The requirement for Senate confirmation of the agency head would provide further
strong protection against the appointment of a partisan individual to this job. By estab-
lishing, in effect, a 60-vote requirement for confirmation, given the Senate’s filibuster
rules, each party would have a veto power over any nominee it viewed as too partisan to
hold the position.

Some may argue that a single administrator would lead to the same problems that
occurred in the Independent Counsel system and led to Congress’ decision to let the
Independent Counsel Act lapse.

The Task Force disagrees with this position and notes that there are basic differences
between the proposed new single administrator agency and the Independent Counsel sys-
tem. The appointment of the administrator would be subject to the checks and balances
of scrutiny by both parties, unlike the former Independent Counsels who were selected by,
and responsible to, a federal court.

Strong additional protections against partisan decisions would be provided by the estab-
lishment of a system of adjudication before administrative law judges, as proposed by the
Task Force in Recommendation Three. (See page 40.) This would establish a major role
for impartial administrative law judges to hear enforcement cases and make decisions
about potential violations of the campaign finance laws.

The new enforcement administrator would have only civil enforcement authority, unlike
the Independent Counsels, who had criminal prosecutorial power.
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Ironically, some have attempted to justify the 3-3 Democratic and Republican makeup of
the FEC by approvingly citing the Senate Ethics Committee 3-3 makeup as the basis for
this structure.

The Senate Ethics Committee, however, is widely perceived to be an ineffective and inac-
tive oversight body. As Dennis Thompson, a nationally regarded congressional ethics
expert who teaches at Harvard University, has noted, the ethics oversight process in
Congress reflects “an attitude of ‘mutual deterrence’ under which both parties seek to
avoid damaging cases.”

The administrator of the new agency should receive a lengthy term of office, such as for
10 years, to further help remove the office from partisan politics. The administrator
should not, however, be eligible for reappointment at the end of the term. This would help
to protect against an administrator’s decisions potentially being influenced by the impact
those decisions might have on a possible reappointment to the position.

The FBI director currently has a 10-year term, members of the Board of Governors of the
Federal Reserve System have 14-year terms, and the Comptroller General has a 15-year
term.* These long terms exist in order to take the office beyond partisan politics and pres-
idential election cyeles.

The new agency head should be provided a salary at Executive Level I, similar to that of
the commissioner of the Social Security Administration and Cabinet secretaries.

In addition, a high standard for presidential removal of the agency head should be estab-
lished in the authorizing legislation in order to protect the independence of the office.
Numerous regulatory statutes governing independent agencies provide that the members
may only be removed for “inefficiency, neglect of duty, or malfeasance in office.” In the
case of the new agency head, the standard could be even stronger, such as by requiring that
cause for removal also has to be “clearly established.”

Further, the authorizing statute should specify benchmark qualifications for the
agency head, such as, for example, high qualifications and appropriate experience for
the position, law enforcement or judicial experience, and public credibility as an
impartial decision-maker. Such provisions are not uncommon among regulatory agen-
cies — a review showed that 12 agency statutes (including those of the Federal Reserve
Board, National Transportation Safety Board, and the U.S. International Trade
Commission) set forth requirements relating to ability, expertise, qualifications, geog-
raphy, or affiliation.”

The statute also should provide for a deputy administrator, with temporary authority to
exercise the administrator’s responsibilities in the event of a vacancy in the office of the
administrator.®

In summary, the proposal to have a single administrator in charge of the civil enforcement
of federal campaign finance laws builds on successful proven models for independent,
impartial administration and oversight, and is critical to establishing a new, workable, and
effective system for enforcing the campaign finance laws.
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2. The new enforcement agency should be independent of the executive branch.

The legislation that creates an agency determines whether it is considered to be an inde-
pendent agency or a purely executive agency. Congress may supply the agency with vari-
ous attributes of independence from the White House in the agency’s organic act.

Under the Constitution, all agency heads must be appointed by the President and con-
firmed by the Senate.® But the Constitution is silent about removal (other than impeach-
ment), and perhaps the key distinguishing feature of an independent agency is that the
Congress has placed some limitations on the President’s removal of the agency head(s).

However, independent agencies often have other distinguishing features beyond
“tenure” protection for their leaders.® Many statutes also contain provisions that allow
the agency to litigate in court with some independence of the Justice Department
and/or to bypass the White House (Office of Management and Budget) in budgetary
and legislative submissions.”

It almost goes without saying that any agency set up to oversee and enforce campaign
finance laws, including laws that apply to presidential elections, should have a high degree
of independence from the White House. The new agency should therefore be established
as an independent agency, with restrictions on the President’s ability to remove the head
of the agency, as explained earlier. Moreover, the agency should have its own authority to

make independent budget requests and legislative proposals to Congress.

Models of Agency
Structure

In the federal government, there are
various alternative existing models of
agency structure.

An agency's structure is established
in the agency's organic act, enacted by
Congress. Agencies can be headed by a
single official (for example, the Secre-
tary of Agriculture or the Administrator
of the Environmental Protection
Agency) or by a collegiate body such as
a board or commission. An agency can
be called a department, bureau, divi-
sion, board, council, commission, admin-
istration, etc. Under the Administrative
Procedure Act (APA), "agencies” can
also be within agencies {(for example,
the Food and Drug Administration is
within the Department of Health and
Human Services).

One important dividing line is between
those agencies headed by a single admin-
istrator (sometimes referred to as “single-
headed” agencies) and those run by a
multi-member board or commission.

Most, but not all, multi-member agen-
cies are established as so-called “inde-
pendent” agencies, meaning that they
have been given a significant degree of
independence from White House control.
Most multi-member agencies have an odd
number of three to seven members (most
often five) with a requirement that there
be no more than a bare majority from the
same political party.

The FEC and the U.S. International
Trade Commission are the two exceptions
in that each has six members, normally
resulting in an equal split of members
from the two major parties.

An important variable in the make-up
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The new agency should be an
independent agency, with
restrictions on the President’s
ability to remove the agency’s
head. The agency should have
its own authority to make
independent budget requests and

legislative proposals to Congress.

The new agency should also be authorized to
handle its own litigation independently of the
Department of Justice. This should include
the restoration of its authority to represent
itself before the Supreme Court. The FEC
had such authority for 20 years, until the
solicitor general challenged it and the Court
determined that Congress had not specifically
granted the FEC this authority.®

Congress should grant the FEC this authority
(and thereby consciously depart from the pre-
vailing practice in the federal government) since
it is imperatve that this agency’s independence
from the White Flouse be clearly established,
and since the Deparamnent of Justce functions in

many ways as the White House’s legal office. The solicitor general would sdll, of course, have

the ability to appear separately before the Court on campaign finance matters.

3.  The agency should have the authority to find violations, to act in a timely and effec-
tive manner, and to impose appropriate penalties, including civil money penalties
and cease-and-desist orders, subject to judicial review. A system of adjudication

before administrative law judges should be incorporated into the new agency in

order to achieve these goals.

of regulatory boards and commissions is
the power of the chairman. Some agen-
cies have a tradition (often backed by
statutory powers) of a strong chairman
vis-a-vis the other members. Other agen-
cies may have a weaker chairman and/or
a tradition of collegial power sharing.

The FEC has an especially weak chair-
man. Unlike most independent agencies,
the FEC chairman is not designated by the
President but is elected by the members
on a rotating basis (so that each member
usually serves one year as chairman dur-
ing his or her term). The vice-chairman
must be from a different party than the
chairman. The chairman’s term is only for
one year and the chairman plays no spe-
cial role in selecting the staff director or
general counsel, both of whom must be
chosen by affirmative vote of a majority
of the Commission.?

e o

In most other boards and commissions,
however, Congress has, through a series of
reorganization plans and other statutes,
gradually assigned more and more power
to agency chairmen to control the day-to-
day operations of the agencies.?

Another variable, which often serves
as a surrogate for the perceived impor-
tance of the agency and the strength of
the chairmanships is the salary of the
chairman and the members.

Agency chairmen are typically paid
somewhat more than their colleagues. Pres-
idential appointees are paid at one of five
levels, The commissioner of the Social Secu-
rity Administration is paid at Executive
Level | ($151,800 as of January 1, 1999), the
same rate as Cabinet secretaries. As of Jan-
uary 1, 1999, the chairmen of the Federal
Reserve Board and the Nuclear Regulatory
Commission {NRC) were the highest-paid
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The administrative enforcement procedures currently in existence at the FEC should be
streamlined to enable the new agency to operate in a timely and effective manner. Under
current law, except for a pilot program covering reporting violations, the existing enforce-
ment process requires that the Commission can only seek a conciliation agreement, and
without a settlement must pursue a de nove civil action in federal court.*

This limitation, combined with the complex internal FEC procedures that exist for
enforcement matters, have led to long and untimely delays in resolving enforcement mat-
ters. The multiple opportunities for delay inherent in this enforcement process must be
eliminated if the agency is to have credibility.

To help accomplish these goals, the new agency should be empowered directly to impose
appropriate penalties for violations of the law, a power that, with a minor exception, does
not exist in the FEC’s current enforcement system. These penalties should include both
civil money penalties, as well as cease-and-desist orders.

Before such penalties could be imposed, however, alleged violators (respondents) would be
offered an opportunity for a hearing under the Administrative Procedure Act (APA) before
an administrative law judge (ALJ).*

Under this administrative imposition approach — used extensively by other enforcement
agencies in the federal government - an appropriate penalty could be assessed by agency
enforcement staff, but would be subject to offering the respondent a right to a hearing
before, and an initial decision by, an ALJ.

heads of multi-member agencies, with both
paid at Executive Level Il ($136,700). The
Environmental Protection Agency (EPA)
administrator and deputy Cabinet secre-
taries also received this rate of pay.

The FEC chairman and most regulatory
commission chairmen were paid at Execu-
tive Level lll {$125,900), as were non-chair-

man members of the NRC and the Feder-
al Reserve Board. The non-chairman
members of most multi-member commis-
sions are paid at Executive Level IV
($118,400 in January 1999).* As of April
15, 2002, the FEC commissioners continue
to receive compensation at Executive
Level IV {$130,000).5

“[Algency means each authority of the Government of the United States, whether or not it is within

or subject to review by another agency [excepting Congress, the courts, the D.C. government and other
entities].” 5 U.5.C. § 551(1). Nor does it include the President. See Franklin v. Mass., 505 U.S. 788 (1992).

! Seeid. at 1164-82.

See M. Breger & G. Edles, Established by Practice: the Theory and Operation of independent Federal
Agencies, 52 Admin. L. Rev, 1111, 1255-56 (2000).

1 See id. at 1164-65. These salary statistics take account of Exec. Order 13,106, 63 Fed. Reg. 68,151 {Dec.
7, 1998), reprinted in 5 U.5.C.A. § 5332 (2000 Supp.}.

See 2 US.C. § 5315 {FEC commissioner salary information available at FEC Press Office}.
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A discretionary appeal from any decision of an AL]J could be taken by either party to the
administrator (or his or her delegate, such as a “judicial officer” or special appeals board),”
and the final agency decision against a respondent would be subject to judicial review on
the record developed before the ALJ. Judicial review of the agency’s orders should be
available in the federal circuit courts of appeals.®

This proposal is not a novel procedure. Congress began to incorporate this “administra-
tive imposition model” in numerous enforcement statutes in the 1970s” after a study
described the problems with traditional civil penalty statutes that required agencies to
collect penalties after a district court trial® In 1977, in the case of Atlas Roofing v.
Occupational Safety and Health Review Commission,” the Supreme Court upheld this pro-
cedure against a challenge that it violated the right to a jury trial. Lower court decisions
have followed Atlas Roofing in upholding various civil money penalty statutes against con-
stitutional challenges."®

In many statutes Congress has specified the now-standard type of administrative impo-
sition model." It is used in the Occupational Safety and Health Act,'? the Clean Water
Act," the banking'™ and securities laws,'™ and numerous other health and safety and
financial regulatory statutes.™®

As more fully discussed in Exhibit 1 (see page 49), the FEC statute does contain a provi-
sion for a two-year pilot program (which ended December 31, 2001) to administratively
assess penalties for reporting violations.' In this program Congress authorized an infor
mal agency hearing process, perhaps due to the small penalties and the clear-cut nature of
the evidence in reporting violations cases.'®

While Congress has sometimes in other agency programs also authorized the use of infor-
mal adjudication procedures to adjudicate civil penalties, especially in the case of small
fines for environmental violations,'® the PROJECT FEC Task Force believes that it is more
appropriate for most campaign finance law violations to offer respondents full APA hear-
ings, presided over by ALJs." It may be appropriate, however, to make permanent the
informal process for the reporting violations covered by the pilot program.

The value of this revised enforcement process, centering on ALJ adjudication, is twofold.
First, ALJ adjudication provides additional insulation of the enforcement process from
partisan politics. The ALJ has decisional independence, and the administrator would
have to write a convincing opinion to overturn an ALJ decision (which would of course
also be subject to judicial review).

Second, the process would provide the agency with the ability to find violations of the law
and impose appropriately calibrated sanctions, as contrasted with the agency's very weak
current authority which allows it only to determine there is “probable cause” that the law
has been violated, following which it can only file a lawsuit and seek sanctions from a court.

At the time of the creation of the FEC in the 1970s, it was relatively uncommon for
administrative agencies to have the power to impose sanctions. Granting this power to
agencies has become a basic feature of most regulatory programs. Such authority should
exist in the new agency responsible for enforcing campaign finance laws.
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One goal of the new system should be to provide “real time” penalties for violations of the
campaign finance laws, where possible, in order to remove the perception that there is “no
cost” to violating the law. To help meet this
goal, the administrator should be required to

The goal should be to provide establish procedures and schedules for agency
adjudication that would ensure timely

“real time” penalties for enforcement of the law.""" Moreover, in those
instances where the administrator believes

violations of the campaign that interim injunctive relief is warranted to
stop a threatened or ongoing violaton of the

finance laws where possible. law, the administrator should be authorized to

seck such relief in federal district court.

Congress should also restore to the new agency the power to conduct random audits that
the FEC had when it was created in 1974 and that Congress stripped from the agency
later in the 1970s. Random audits are an important means for ensuring voluntary com-
pliance with the law and are used by other agencies, such as the IRS, to accomplish this
purpose.

4. A means should be established to help ensure that the agency receives adequate
resources to carry out its enforcement responsibilities.

An enforcement agency must be adequately funded to be effective.

The FEC, however, unlike other agencies in government, is responsible for overseeing and
regulating the activities of the very individuals who are responsible for funding the agency
and overseeing its activities. And Congress has chosen to exercise these powers by chroni-
cally under-funding the FEC and by undermining its enforcement efforts by imposing
unreasonable constraints on the use of the resources it was given. (See page 71 for details.)

A process, therefore, needs to be established to help ensure that Congress provides ade-
quate funds for the enforcement agency and does not continue to use its appropriation
authority to undermine the agency’s ability to carry out its statutory responsibilities.

The General Accounting Office (GAQO) should be asked to conduct a study and make
recommendations on what levels of funding would be necessary for the new enforce-
ment agency to properly do its job of overseeing and enforcing the federal campaign
finance laws. The GAO also could be assigned responsibility for making ongoing pub-
lic recommendations about the agency’s budgetary needs. Funding provided for other
enforcement agencies of the government should be reviewed as part of an effort to
establish an adequate funding level for the new agency.

The agency should be funded on a mult-year basis to provide stability in funding, to con-
form resources to the electon cycles of presidental and congressional campaigns, and to
help insulate the agency’s funding from congressional efforts to restrict the agency’s enforce-
ment efforts.

Some kind of measurable standard also could be statutorily established to help ensure the
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agency receives adequate resources to carry out its responsibilities, such as using the
growth of campaign spending over time as one trigger for increasing agency funding, and
taking into account the increased workload for the agency in presidential election years
over non-presidential ones.

The Committee on Standards in Public Life, which has studied and reported on the
funding of political parties in the United Kingdom, recognizes the importance of
independent budgeting:

One of the main prerequisites of the independence of the Commission
would be its independence of budget. A body whose budget was deter-
mined through a government department and which consequently had
to fight for resources against competing priorities in government could
never be perceived as truly independent. We therefore believe it is
essential that a mechanism should be developed for setting the
Commission’s budget which stresses the Commission’s independence
while at the same time retaining a degree of accountability to

Parliament for the proper expenditure of public funds.'*

5.  The criminal enforcement process should be strengthened and a new limited pri-
vate right of action should be established where the agency chooses not to act.

The campaign finance laws have provided only for misdemeanor penalties in the case of
criminal violations of the law, even where major knowing and willful criminal violations
of the law occurred. This has discouraged investigations and criminal prosecutions by
the Justice Department, which has not deemed it a priority to devote resources to activ-
ies that involve misdemeanor offenses.

As in the case of statutes covering other

areas of law, felony penalties are neces-  AS in the case of statutes covering
sary for major knowing and willful vio-

lations of the federal campaign finance Other areas of law, felony penalties
laws. This would help to ensure that seri-

ous criminal campaign finance activies  are needed for major knowing
are treated in a serious and appropriate

manner and would increase the poten- and willful violations of federal
tial for the Justice Department to move

forward in investigating and prosecuting campaign finance laws.

such activities when they take place.

The statute of limitadons established in the 1974 law for criminal violadons of the campaign
finance laws was set at only three years, making it inconsistent with the five-year statute of
limitadons found in many other federal statutes. This unexplained and unjustifiable shorter
time period for pursuing violations of the campaign finance laws has hampered the ability of
the government to conduct investigations and bring cases that would otherwise be pursued.

The statute of limitations for campaign finance violations should be five years, which
would bring it into conformity with many other federal statutes.
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The campaign finance reform bill passed by Congress on March 20, 2002 addressed these
issues, establishing felony penalties for major federal campaign finance violations and a five-
year statute of limitations for campaign finance violations following the 2002 elections.

In addition, in order to help ensure that a criminal investigation is initiated whenever it
becomes clear that such a matter should be undertaken, the administrator of the new
agency should be given statutory authority to refer potential criminal matters to the Jus-
tice Department at whatever stage in the agency’s enforcement proceedings the admin-
istrator concludes such a referral is appropriate.

The Justice Department’s handling of campaign finance investigations during the
Clinton Administration was a matter of great controversy, particularly in regard to
the campaign finance abuses that occurred in the 1996 presidential election. The
GAO should undertake an examination of the Justice Department’s responsibilities to
enforce the criminal provisions of the campaign finance laws and make appropriate
recommendations as to how to improve such enforcement, including recommenda-
tions about appropriate and necessary resources.'?

Under current law, the FEC has exclusive jurisdiction to bring civil proceedings to enforce
the campaign finance laws. As a limited check, the law provides that any person who files
a complaint with the FEC, and is aggrieved because the agency dismisses the complaint
or fails to act on it, can file suit against the FEC and request the court to order the
agency to pursue the matter. The court cannot, however, decide the merits of the case.

The law further says that if the FEC continues to fail to act after being ordered to, the
court can authorize the complainant to proceed against the respondent in court. But this
has rarely, if ever, been done.

This system has proven to be an inadequate check on the Commission’s lax record of
enforcement and should be strengthened to deal with the ongoing problem of courts too
often deferring to unreasonable FEC delays in acting on enforcement matters.

In order to provide a stronger check against civil violations being ignored, a limited pri-
vate right of action also should be established, like the one used by the Equal Employ-
ment Opportunities Commission, whereby the agency could authorize a private
complainant to pursue a matter directly in court on the merits if the agency decides not
to act on an enforcement matter brought to it by a private complainant.™

Under this procedure, the new enforcement agency would have the discretionary author-
ity to issue a “right to sue letter” to a private complainant who has raised a matter before
the agency that the agency chooses not to pursue. After receiving such a letter, the com-
plainant could pursue the matter directly in court by filing a lawsuit against the alleged
violator. The complainant would litigate the alleged illegality in the place of the enforce-
ment agency, and could seek a remedy from the court.

This would provide for some recourse when the administrator has exercised discretion
not to proceed, and increase the deterrent function of the law by providing for the pos-
sibility of enforcement even when the administrator declines to act.
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This “right to sue” process allows an agency to select its own enforcement priorities, but
also provides an alternative enforcement route for the agency to use in certain cases
where the agency decides not to take any action. This becomes, in part, a means for an
agency to supplement its resources by permitting private complaints to be used in cer-
tain circumstances to achieve civil enforcement of the laws.

Establishing this process would result in a statutory requirement for one of three possi-
ble outcomes occurring within an established time period - for example, 180 days after
a complaint is filed with the agency:

. The administrator could decide to close the case without issuing a “right to sue” let-
ter. In such an event, the complainant could seek judicial review of the decision to
close the case.

. The administrator could close the case and issue a “right to sue” letter. In this instance,
the private complainant could bring a case against the respondent directly in court.

. The administrator could decide to keep the case open and continue to pursue an inves-
tigation. In these circumstances, the complainant could then seek judicial review of the
agency’s pursuit of the case at any point where the complainant believes there is an
unreasonable delay in the agency action. And if the administrator ultimately closed the
investigation, the agency could still choose to issue a “right to sue” letter at that time.

Conclusion

Congress has enacted a new campaign finance law to help restore the integrity of our democracy.

But, as The Washington Post has noted in an editorial, “[N]o significant overhaul of cam-
paign finance is likely to succeed without a concomitant invigoration of the FEC.”"

The FEC is a failed agency. This has been a central factor in the creation of dangerous and
corrosive campaign finance problems in the country and in reaching the point where the polit-
ical community believes that “anything goes” when it comes to campaign finance practices.

If the newly enacted campaign finance law is to accomplish its goals, and if the credibility
and effectiveness of existing campaign finance laws are to be restored, it is essential to estab-
lish a new system for enforcing the nation’s campaign finance laws.
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Case Studies:
Detailing the Problems

Part I of this report sets forth what's wrong with the Federal Election Commission (FEC)
and the case for closing the agency. Part II sets forth a proposed solution.

Part III of this report expands on the discussion in Part I and documents the problems with
the FEC in greater detail in a series of six exhibits.

The exhibits cover the structural problems with the FEC (page 49), the politicization and
partisanship of the commissioners (page 9), congressional interference with the FEC (page 71),
the role of the FEC in creating and perpetuating the soft money problem (page 81), other cam-
paign finance problems caused by the FEC (page 97), and the limited role of the courts in caus-
ing campaign finance problems (page 117).
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