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uring the Civil War, unscrupulous defense con-
D tractors drained the U.S. Treasury with impunity.

President Abraham Lincoln responded by propos-
ing the enactment of the False Claims Act (FCA) to un-
leash whistleblowers to help the government suppress fraud
that was plaguing the Union Army. However, during World
War 11, Congress overreacted to an unfortunate situation
where a False Claims Act suit was filed based entirely on
the information in a government indictment. The amend-
ments at that time had the unfortunate effect of disabling
the FCA at the very moment when government programs
entered an era of major growth. Not surprisingly, without
whistleblowers to unravel the inner workings of fraudu-
lent schemes, federal law enforcement officials were over-
whelmed and outmatched by a well-funded army of dishon-
est government contractors.

INTRODUCTION

'The FCA was revived, in 1986, after congressional hearings and GAO reports exposed rampant
fraud in the defense procurement process (you will recall the stories of $500 hammers and $7200
coffee makers). Senator Charles Grassley and Congressman Howard Berman collaborated to
push Amendments through Congress that

President Ronald Reagan signed into law, reen-

’ .
listing whistleblowers in a national effort against CO ng ress’s intent was to
fraud. Indeed, Congress’s intent was to reinstate reins tate a "COOT' dina to d

a “coordinated effort” between private citizens

and the government, fighting side by side to e ffo r-t ” b etw een p T'i ) ate
effectively and to efficiently protect the U.S.

Treasury, so as to “enhance the Government’s CltlZ’e ns and the g overnment

ability to recover losses sustained through fraud
against the Government.”

'This publication chronicles the Act’s remarkable success over the last twenty years and highlights
the pivotal role whistleblowers have played in recovering nearly $17 billion in stolen funds.

! S.Rep. 99-345,at 1, U.S. Code Cong. & Admin. News 1986, 5266-67.
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Justice’s statistics on FCA settlements (see appendix) reveal that the ‘86 Amendments ushered

in a new era of fraud enforcement. The amount of fraud money recovered has risen dramatically
and whistleblowers have become the primary source of successful FCA actions. The size of recoveries have
increased significantly over time because of whistleblower suits and, whistleblowers have greatly expanded
the reach of the Act to protect the American tax dollar from fraud in many new arenas.

T he 1986 False Claims Act Amendments have been a success on many levels. The Department of

With government spending reaching all-time highs and with fraud oftentimes masked by seemingly
innocuous business transactions, the last twenty years of fraud enforcement has been marked by a remarkable
shift. Specifically, the U.S. Department of Justice has, over time, increasingly relied on whistleblowers to
uncover and initiate cases against government contractors. Thus, in 1987, not a single stolen dollar was
recovered through whistleblower-initiated suits; last year, however, over eighty percent of the money
returned to the federal government originated from such cases. As this graph depicts, the trend has pushed
the amount recovered by whistleblowers to nearly $10 billion.

Stolen Dollars Recovered in Government-Initiated FCA Suits
Versus Whistleblower-Initiated FCA Suits
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Last year, over 80 7% of the money returned
to the federal government was from
whistleblower-initiated FCA suits.

While the total number of new FCA actions has remained relatively constant (e.g., 427 in 1987, 513 in
1995, 494 in 2005), there has been a significant shift from government-filed suits to whistleblower-filed
suits. Only 15% of all new FCA actions filed in 1987 were whistleblower suits. In 1995, this percentage rose
to 54%. Last year, nearly 80% of all new FCA actions were filed by whistleblowers.

Number of Government-Filed FCA Suits Versus Whistleblower-Filed Suits

600 | W \Vhistleblower-Filed Suits |-
500 - s Government-Filed FCA Suits

Even more impressive than the growing role of whistleblowers is the resulting efficiency whistleblowers
have brought to the overall fraud enforcement system. In 1987 73 FCA settlements returned only $87
million to the American treasury, or less than $1.2 million per settlement. Last year, however, the federal
government, in securing over $1.4 billion in stolen funds, recouped close to $14 million per settlement. In
addition, the total yearly recoveries have dramatically increased, jumping from an average of $368 million
from 1987 to 1996, to an average of over $1.25 billion from 1997 to 2005. 2006 promises to be the most
successful year yet under the FCA, with recoveries exceeding $2.6.

Total Amount of Yearly FCA Settlements
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As detailed by a recent Taxpayers Against Fraud Education Fund study,? the federal government is not only
seeing an increased return in individual FCA settlements, but is now realizing a remarkable $15-to-$1 return
to the government for money spent investigating and prosecuting FCA whistleblower actions involving
health care fraud. In fact, this study is the third update of an original 2001 study that showed a return of $8
for every $1 invested. Each subsequent study has shown an increased return on investment, climbing from
$8-to-$1 to $9-to-$1 to $13-to-$1 to $15-to-1. In short, despite the “concern” defense industry opponents
voiced that the 1986 FCA Amendments would “clog the system” with frivolous whistleblower suits, the
Amendments have actually made fraud enforcement more cost-eftective and efficient. Indeed, to appreciate
the true reach and impact of the 1986 FCA Amendments, one only needs to view the different companies
represented on the “Top 25 FCA Settlements” list of the past twenty years.

2 See Jack A. Meyer, Fighting Medicare Fraud: More Bang for the Federal Buck (July 2006), available at http://www.taf.org/FCA-2006report.pdf.
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1) Tenet Healthcare $900,000,000
2) HCA * $731,400,000
3) HCA * $631,000,000
4) Serono Group * $567,000,000
5) TAP Pharmaceuticals Products Inc. * $559,483,560
6) Abbott Labs * $400,000,000
7) Fresenius Medical Care of N. America* $385,000,000
8) SmithKline Beecham Clinical Labs (tie) $325,000,000
8) HealthSouth * (tie) $325,000,000
9) National Medical Enterprises * $324,200,000
10) Gambro Healthcare $310,000,000
11) Schering-Plough * $292,969,482
12) AstraZeneca * $266,127,844
13) Saint Barnabas Hospitals $265,000,000
14) Bayer Corp. * $257,200,000
15) First American Health Care Of Georgia $225,000,000
16) BankAmerica * $187,000,000
17) Laboratory Corporation of America * $182,000,000
18) Beverly Enterprises Inc. * $170,000,000
19) Pfizer/Warner-Lambert * $152,000,000
20) United Technologies (tied) $150,000,000
20) GlaxoSmithKline $150,000,000
21) Blue Cross Blue Shield lllinois * $140,000,000
22) Caremark $137,500,000
23) Mario Gabelli & Lynch Interactive $130,000,000
24) King Pharmaceutical $124,000,000
25) Northrop Grumman $111,200,000

* means criminal fines were also levied. Amounts listed are only for Federal FCA settlements; additional

state claims may also have been paid.

and spreading. Several states and municipalities, recognizing the success of the federal False Claims Act, have passed
their own versions of the Act. As depicted by the gold states on this map, state False Claims Acts have been enacted in
traditionally Republican states, such as Texas and Tennessee, to traditionally Democrat states, like California and Massachusetts.

’ I \ hankfully for the public fisc, it appears that the trend of increased reliance on whistleblower initiated cases is continuing

When it comes to fighting fraud in America, both sides of the aisle have truly embraced False Claims Act legislation.

However, while the federal False Claims Act has been quite successful, a significant lack of success in fighting fraud has, until very
recently, characterized the Medicaid program. A 2003 Taxpayers Against Fraud report revealed that many times fewer Medicaid
fraud dollars were being recovered than Medicare dollars.! This difference derived from several problems, most of which have their
root in the complications of the joint federal-state nature of the Medicaid program.

Recently, Congress sought to remedy this situation through section 6031 of the Deficit Reduction Act of 2005, which incentivizes
States to pass their own FCAs and to use them to go after Medicaid fraud dollars.? Hopefully all States will enact FCAs that
comply with the requirements of the Deficit Reduction Act, solidifying effective fraud fighting in America.

! See Andy Schneider, Reducing Medicaid Fraud: The Potential of the False Claims Act (June 2003), available at http://www.taf.org/publications/
PDF/reducingmedicaidfraud.pdf (showing that the federal government was recovering 24 times more Medicare money under the FCA than
Medicaid money, even though the two programs were roughly the same size).

2 For an additional information, including a model state FCA and a table on how much more money each state will get back if they have a
qualifying state FCA law, please visit http://www.taf.org/cashbackstatefca.htm.
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3. Relator share awards are calculated on the portion of the settlement or judgment attributable to the relator’s claims which may not be the entire settlement or judgment amount.
Relator share awards do not include amounts recovered in subsection (h) or other personal claims. See 31 U.S.C. § 3730(h).

2. Non qui tam settlements and judgments do not include matters delegated to United States Attorneys’ offices. The Civil Division maintains no data on such matters.

1. “New Matters” refers to newly received referrals and investigations, and newly filed qui tam actions.
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