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How this document is laid out 

Supplemental materials
For many of the recommendations, we have also provided supplemental materials 
such as reports, memos, testimony, news clippings, etc.   A listing of the 
supplemental items that accompany each recommendation is printed with each, 
and the materials themselves (along with electronic copy of this document) can be 
found on the accompanying USB drive.

Recommended sample language for orders
For some items we have also included draft or sample presidential orders, 
directives, or statements.  We have included the text of such language in the 
accompanying printed copy.  (While we have made public a copy of “Actions For 
Restoring America,” the draft orders and other supplemental materials are not 
being publicly released –  they are being provided only to the transition team.)

USB Drive
The USB drive contains an electronic copy of this document. In addition, for the 
materials other than the draft orders and statements, rather than burdening you 
with a voluminous printout of these materials, we have supplied them in electronic 
form on the attached USB drive.  

If you open the electronic version of the attached master document from the USB 
drive, you can click on the blue hyperlinked title of each item to bring up that 
document.  For the links to work properly, the document must be opened from the 
root directory of the USB drive (or a copy thereof that includes the subdirectories). 

Color coding
“Day One” recommendations are printed in blue; “First 100 Day” recommendations 
are in green.  Each of these recommendations appears at the front of the 
document, and is also repeated, with more details, in the main body or “First Year” 
section of the document. 
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Introduction

Actions For Restoring America

How to Begin Repairing the Damage to Freedom in America After 
Bush

The next president wi l l  become chief executive of a nation that has been 
greatly weakened  – in particular, our freedoms, our values, and our 
international reputation have been greatly undermined by the pol icies of the 
past eight years.  

Presidents have enormous power not only to set the legi slative agenda, but 
also to establ ish pol icy by executive order, federal regulation, or simply by 
refocusing the efforts and emphases of the executive agencies.  The new 
president must use al l  of these tools to restore our freedoms and move the 
country forward.  

Doing so wil l  require determined action in the face of inevitable opposition.  
It wi l l  require conveying to the American people why grants of unchecked 
power do not actual ly make us safer, and why Americans must stand firm in 
protecting the values that at our best we have always represented and 
defended at home and around the world. 

It wi l l  not be easy to undo eight years of sustained damage to our 
fundamental rights. But i t can be done.

This paper l ists many of the actions that the new president should take in 
order to decisively si gnal a restoration of American values and a rejection 
of the shameful pol icies of the past eight years.

The first year of any new administration is crucial and sets the stage for 
what wi l l  fol low. The new President needs to hit the ground running and to 
make ful l  use of that first crucial year.

We have grouped needed actions into those that the new president should 
take on day one, in the 100 days and  then the first year. Those actions 
include executive orders as well  as mandates or directives from the 
president to his cabinet secretaries and agency heads. 





Part 1 – Day One

Day One:  Stop Torture, Close Guantanamo, End 
Extraordinary Renditions

The next president wi l l  have a historic opportunity – on day one – to take 
very important steps to restore the rule of law in the interrogation and 
detention of detainees held at Guantanamo Bay, Iraq, Afghanistan, and in 
secret prisons around the globe.  Every action taken pursuant to an 
executive order of President Bush can be reversed by executive order of the 
next president.

Therefore, on the first day in office, the next president should issue an 
executive order directing al l  agencies to modify their pol icies and practices 
immediately to:

- Cease and prohibit the use of torture and abuse, without exception, 
and direct the attorney general immediately after his or her confirmation to 
appoint an outside special counsel to investigate and, i f warranted, 
prosecute any violations of federal crim inal laws prohibiting torture and 
abuse;

- Close the detention faci l i ty at Guantanamo Bay and either charge and 
try detainees under criminal law in federal criminal courts or before mil i tary 
courts-martial or transfer them to countries where they wil l  not be tortured or 
detained without charge; 

-  Cease and prohibit the practice of extraordinary rendition, which is 
the transfer of persons, outside of the judicial process, to other countries, 
including countries that torture or abuse prisoners.

Stop Torture and Abuse

The next president should issue an executive order, on the first day in office, 
that orders al l  agencies to take immediate steps to ensure that torture and 
abuse is prohibited by the federal government, that no agency may use any 
practice not authorized by the Army Field Manual on Intel l igence 
Interrogations, that no president or any other person may order or authorize 
torture or abuse, that al l  vi olations of Common Article 3 of the Geneva 
Conventions are prohibited, that al l  persons being held overseas must be 
registered with the International Committee of the Red Cross in conformity 
with Defense Department practices, and that al l  intel l igence interrogations 



must be video recorded.  In addition, the president should order al l  
agencies to comply with requests from members of Congress for unredacted 
copies of documents related to the development and implementation of U.S. 
interrogation pol icies. The president should also ask the U. S. attorney 
general to appoint an outside special counsel to investigate and, i f 
warranted, prosecute any violations of fed eral criminal laws prohibiting 
torture and abuse – focusing not just on crimes committed in the field, but 
also on crimes committed by civi l ians, of any position, in authorizing or 
ordering torture or abuse.  Final ly, the president should order the immediate 
closure of al l  secret prisons, and prohibit the CIA and i ts contractors from 
detaining anyone. 

Close Guantanamo and Restore the Rule of Law for Detainees

On the first day in office, the president should order the shutdown of the 
Guantanamo Bay detention faci l i ty and restoration of the rule of law for the 
detainees now held there. Specifical ly, the president should order the 
prompt shutdown of the detention faci l i ty, the transfer of any prisoners 
charged with a crime to a faci l i ty within the continental United States for trial  
in a federal criminal co urt or before a mil i tary court-martial, and the transfer 
of al l  uncharged detainees to countries where they wil l  not be abused or 
imprisoned without charge. 

End and Prohibit the Practice of Extraordinary Rendition

The president should order al l  agencies, on the first day in office, to end and 
prohibit any rendition or transfer of any person to another country without 
judicial process. The president should prohibit the rendition or transfer of 
any person to another country where there is a reasonable possibi l i ty the 
person would be subject to torture or abuse or detained without charge. Any 
person subject to any transfer shal l  have a due process right to chal lenge 
any transfer before an independent adjudicator, with a right to a judicial 
appeal. 

In each instance, the executive order should by i ts terms rescind any 
conflicting previous order – none of which have been made public and 
remain secret to this day.



Part 2 – First 100 Days

1. Warrantless spying.  Issue an executive order recognizing the 
president’s obl igation to comply with FISA and other statutes, requiring the 
executive branch to do so, and prohibiting the NSA from col lecting the 
communications, domestic or international, of U.S. ci tizens and  residents.   
Issue an executive order prohibiting new FISA powers from being used to 
conduct suspicion less bulk col lection.  Re-examine the recent amendments 
to Executive Order 12333 to l imit and regulate al l  intel l igence community 
activi ties and to ful ly protect the privacy and civi l  l iberties of U.S. citizens 
and residents.  Repeal and make public any secret executive orders 
that l imit or qual i fy that order.  Order the attorney general to launch an 
investigation to determine i f any laws were bro ken or to appoint a special 
counsel to do the same.

2. Watch lists.  Issue an executive order requiring watch l ists to be 
completely reviewed within 3 months, with names l imited to only those for 
whom there is credible evidence of terrorist ties or activi ties.  Repeal 
Executive Order 13224, which creates mechanisms for designating 
individuals and groups as terrorist suspects and preventing US persons  and 
companies from doing business with them – a power of such breadth that, 
the record shows, i t inevitably leads to the designation of many innocent 
people and does more harm than good.

3. Freedom of Information – Ashcroft Doctrine.  Direct the attorney 
general to rescind the “Ashcroft Doctrine” regarding Freedom of Information 
Act compliance, which instructs agencies to withhold information whenever 
there is a “sound legal basis” for doing so, and return to the compliance 
standard under Attorney General Janet Reno, which promoted an “overal l  
presumption of disclosure” of government information through the FOIA 
unless i t was "reasonably foreseeable that disclosure would be harmful.” 

4. Monitoring of activists.  Direct the attorney general and other 
relevant agency heads (eg, Defense and Homeland Security) to end 
government monitoring of pol i tical activists.  Direct the attorney general to 
repeal the new Attorney General Guidel ines regarding FBI investigations, 
and replace them with new guidel ines that protect the rights and privacy of 
innocent persons.  An executive order should also direct the relevant 
agencies to refrain from monitoring pol i tical activists unless there is 
reasonable  suspicion that they have committed a criminal act or are taking 
preparatory actions to do so. 

5. DOJ ’s Civil Rights Division.  Order renewed civi l  rights enforcement 
at Civi l  Rights Division, DOJ.   Specifical ly:  in Voting Section – prosecution 



of Section 2 and Section 5 cases on behalf of minority communities; in 
Employment Litigation Section – renewed class action l i tigation and 
disparate impact cases; in Special Litigation Unit of Civi l  Rights Division – 
reinvigorate prosecution of pattern and practice law enforcement 
misconduct cases, rebui ld docket of prison conditions of confinement cases 
and where appropriate seek consent decrees b y accepting  admissions of 
consti tutional violations.  

6. Real ID Act.  Direct the Secretary of Homeland Security to suspend 
the regulations (73 Fed. Reg. 5272) for the Real ID Act pending 
congressional review.  

7. Abortion gag rule. Rescind the Executive Memorandum of March 28, 
2001, known as the “Mexico City pol icy” or “Global Gag Rule,” prohibiting 
foreign aid to organizations overseas that promote  or perform abortions. 

8. Ban all workplace discrimination against sexual minorities by the 
federal government and its contractors.  Issue an executive order 
prohibiting sexual orientation and gender identi ty discrimination by federal 
contractors, and expand the existing order banning sexual orientation 
discrimination in federal employment to also protect against gender identi ty 
discrimination.

9. Death penalty.  Implement a federal death penalty moratorium unti l  
racial disparities are addressed.  The federal death penalty system suffers 
from obvious and extreme racial disparities.  In fact, the next six people 
scheduled to be executed are African-American men.  The glaring racial 
disparities in the federal death penalty system must be careful ly studied and 
addressed, and no executions should take place unti l  this occurs.

10. “Faith-based initiatives.” Restore fundamental rel igious-l iberty 
protections by halting Bush Administration efforts to permit direct funding of 
houses of worship, underwrite rel igious proselytism with taxpayer dol lars, 
and al low government-funded rel igious discrimination.  In particular, repeal 
Executive Order 13279, which al lows churches and rel igious organizations 
to  engage directly in government funded rel igious discrimination in hiring, 
and repeal Executive Orders 13198, 13199, 13280, and 13397, which 
created new offices of Faith-Based Initiatives at the White House and other 
federal agencies.  A new executive order should be drafted to protect the 
First Amendment rights of rel igious organizations, program beneficiaries 
and those who wish to be employed by th ese programs.



Part 3 – First Year Recommendations

Torture and Guantanamo (Justice Department, security agencies)

* Day-One Recommendation

Torture and Abuse

Background

At i ts best the United States has led the way on human rights and humane 
treatment for al l , including the weakest and/or least popular groups in 
society and those accused of wrongdoing.  We have served as a beacon 
and possessing a moral authority on the subject around the world.  But 
justice and human rights have suffered greatly under the Bush 
Administration.  The next president can begin to fix that damage to our 
national self-definition and to our moral authority around the globe.  

Recommendations

1. The president should issue an executive order, on the first day in 
office, that orders al l  agencies to take immediate steps to ensure that torture 
and abuse is prohibited by the federal government, that no agency may use 
any practice not authorized by the Army Field Manual on Intel l igence 
Interrogations, that no president or any other person may order or authorize 
torture or abuse, that al l  violat ions of Common Article 3 of the Geneva 
Conventions are prohibited, that al l  persons being held overseas must be 
registered with the International Committee of the Red Cross in conformity 
with Defense Department practices, and that al l  intel l igence interrogations 
must be video recorded.  

2. The president should order al l  agencies to comply with requests from 
Members of Congress for unredacted copies of documents related to the 
development and implementation of U.S. interrogation pol icies. 

3. The attorney general should appoint an outside special counsel to 
investigate and, i f warranted, prosecute any violations of federal criminal 
laws prohibiting torture and abuse – focusing not just on crimes committed 
in the field, but also on crimes committed by civi l ians, of any position, in 
authorizing or ordering torture or abuse.  

4. The president should order the immediate closure of al l  secret 
prisons, and prohibit the CIA and i ts contractors from detaining anyone. 



5. The president should rescind any conflicting previous orders – none 
of which have been made public and remain secret to this day.

Supplemental material

Model Executive Order, “Reform of Interrogation, Detention and Rendition 
Practices” (see below)

ACLU letter to House Representatives in support of the Holt Amendment to the 
Duncan Hunter National Defense Author ization Act, May 22, 2008

ACLU Report, “Enduring Abuse,”  Executive Summary, Apr il 27, 2006
CRS Report, “Renditions: Constraints  Imposed by Laws on Torture,”  October 12, 

2007 
Letter from the House of Representatives Committee of the Judic iary  to the 

Attorney General requesting appointment of a spec ial counsel, January  15, 2008
ACLU Letter in Support of Nadler 's  Army Field Manual Prov is ion, November 9, 2007
Restor ing the Constitution Act, S. 576, 110th Congress (2007) .
Torture Outsourc ing Act, H. R. 1352, 110th Congress (2007) .
ACLU Letter Questioning the Justice Department Inspector General on the Roles of 

Secretary  of State Rice and State Department Legal Adv iser John Bellinger in 
author iz ing Torture, June 3, 2008

ACLU Letter, “Ten Reasons for an independent prosecutor,”  December 13, 2007 
ACLU Letter, “Uphold the Rule of Law – Cosponsor the Torture Outsourc ing 

Prevention Act,”  March 5, 2007

Recommended Language

DRAFT

Executive Order No. _____

REFORM OF INTERROGATION, DETENTION, AND RENDITION PRACTICES

     Under and by v ir tue of the author ity  vested in me as Pres ident of the United 
States by the Constitution and s tatutes  of the United States, it is  ordered as follows:

Part I—Response to Requests  for Documents  on Detention, Interrogations, or 
Rendition

Sec. 101. The Attorney General, Secretary  of Defense, Secretary  of State, 
Direc tor of the Central Intelligence Agency, and the Counsel to the Pres ident shall, 
within s ix ty  days of this  Order, public ly  release all documents  held by  the 
government that relate to the interrogation, detention, or rendition practices of the 
government, except to the extent that such documents  inc lude information that the 
head of the relevant agency determines to be proper ly  c lassified.  To the extent that 
such documents  inc lude information that is  proper ly  c lass ified, the documents  shall 
be prov ided to the Chairmen and Rank ing Minor ity  Members  of the House and 
Senate Committees on Armed Serv ices, the House Committee on Foreign Affairs , 
the Senate Committee on Foreign Relations, the House and Senate Committees on 
Intelligence, and the House and Senate Committees on the Judiciary .  In 



determining whether information is  proper ly  c lass ified, the agency heads shall give 
due regard for the public  interest in disc losure of the information and shall ensure 
that no information remains c lass ified in order to conceal illegal ac tiv ity  or protect 
offic ials , or former offic ials , from embarrassment or liability .  No agency shall 
withhold information on the grounds that disc losure would reveal intelligence 
sources and methods if the intelligence sources and methods sought to be withheld 
are unlawful.

Part II—Withdrawal and Replacement of Department of Justice Legal Memoranda 
on Detention, Interrogations, or Rendition

Sec. 201. All opinions of the Office of Legal Counsel of the Department of 
Justice, or of any other officer or component of the Department of Justice, on the 
legal s tandards for the detention, interrogation, or rendition of persons captured, 
detained, interrogated, or transferred, dur ing or as  a result of an armed confl ic t or 
dur ing the investigation of any alleged cr iminal ac ts  of terror ism shall be withdrawn 
by the Attorney General on the date of this  Order.  In their  place, the Office of Legal 
Counsel shall prov ide, within s ix ty  days of this  Order, a new legal memorandum 
spec ify ing the legal limitations on the interrogation, detention, and rendition of any 
persons.  Such memorandum shall be pr inted in the Federal Regis ter and posted on 
the public  webs ite of the Department of Justice.

Part III—Unitary  Standard for Interrogations

Sec. 301.  No agent or officer of the United States shall apply  any treatment 
or technique of interrogation not author ized by and lis ted in United States Army 
Field Manual 2-22.4, entitled “Human Intelligence Collec tor Operations.”   All 
intelligence interrogations shall be v ideo recorded, and such recordings shall be 
preserved for no less than eight years .

Sec. 302.  The Secretary  of Defense, in consultation with the Attorney 
General, shall, within s ix ty  days of this  Order, make any necessary  rev is ions to 
ensure that United States Army Field Manual 2-22.4 complies  with the legal 
obligations of the United States, inc luding under the Geneva Conventions, the 
Convention Against Torture, and international customary law.

Sec. 303.  This  Order revokes all pr ior  or ex is ting orders , regulations, 
memoranda, or other direc tives that are not cons is tent with this  part.

Part IV—Closure of Secret Pr isons

Sec. 401.  This  Order revokes all pr ior  or ex is ting orders , regulations, 
memoranda, or other direc tives author iz ing the Central Intelligence Agency to detain 
indiv iduals .  The Central Intelligence Agency has no author ity  to detain indiv iduals , 
regardless of geographical location of the indiv iduals .  Officers  or agents  of the 
Central Intelligence Agency may partic ipate in interrogations of persons detained by 
other agenc ies  of the United States, but only  when trained interrogators  of those 
other agenc ies  of the United States are phys ically  present and enforc ing 
compliance with United States Army Field Manual 2-22.4.



Sec. 402.  This  order revokes all pr ior  or ex is ting orders , regulations, 
memoranda, or other direc tives limiting or avoiding regis tration with the International 
Committee of the Red Cross of any person detained by any agent or officer of the 
United States, or limiting or avoiding inspection of such detention fac ilities  by  the 
International Committee of the Red Cross.  All agenc ies  of the federal government 
shall follow the regis tration and inspection practices followed by the Department of 
Defense, in its  detention of persons.  

Part  V—Reform of Rendition Practices

Sec. 501.  This  Order revokes all pr ior  or ex is ting orders , regulations, 
memoranda, or other direc tives author iz ing the extrajudic ial transfer, across a 
national border, of any indiv idual detained by an officer or agent of the United 
States outs ide the terr itor ial jur isdic tion of the United States.  

Sec. 502.  The Attorney General, in consultation with the Direc tor of the 
Central Intelligence Agency, the Secretary  of State, and the Secretary  of Defense, 
shall prov ide to the Major ity  and Minor ity  leaders  of the Senate and the Speaker and 
Minor ity  Leader of the House of Representatives, within thir ty  days of this  Order, 
proposed legis lation that would author ize the transfer, across a national border, of 
any indiv idual detained by an officer or agent of the United States outs ide the 
terr itor ial jur isdic tion of the United States, but only  upon an order by  a federal court, 
pursuant to s tatutory  requirements  that such transfers :

(a) comply  with the government’s legal obligations, inc luding the 
Constitution, the Convention Against Torture, the Geneva Conventions, and 
the U.N. Convention Relating to the Status of Refugees (1951);

(b) are made only  after an ev identiary  hear ing that prov ides any such 
indiv idual with an opportunity  to appear, in person or by  counsel, to prov ide 
any ev idence that there are substantial grounds for believ ing the person 
would be subject to torture or abuse or detention without charge; and

(c) are made only  after the court determines ( i)  that the country  to 
which the indiv idual is  to be rendered will timely  initiate legal proceedings 
against that indiv idual that comport with fundamental notions of due process, 
( ii)  that rendition of that indiv idual is  not reasonably  likely  to result in the 
indiv idual being subjected to torture or abuse or detention without charge, ( iii)  
that rendition of that indiv idual is  essential to the national secur ity  of the 
United States, and ( iv )  that ordinary  legal procedures for the transfer of 
custody of the indiv idual have been tr ied and failed or would be unlikely  to 
adequately  protect intelligence sources or methods.

Part VI—Restr ic tions on Interrogation by Foreign Agents

Sec. 601.  No officer or agent of the United States shall permit any officer or 
agent of any foreign government to interrogate any person detained by an officer or 
agent of the United States, unless trained interrogators  of author ized agenc ies of 
the United States are phys ically  present and enforc ing compliance with United 
States Army Field Manual 2-22.4.  However, at no time shall any officer or agent of 
any foreign government that commonly  uses torture or c ruel, inhuman, or degrading 
treatment, as  determined by the Secretary  of State in its  annual rev iew under 



section 116 (d) of the Foreign Ass is tance Act of 1961, 22 U.S.C. 2151n(d), be 
permitted to interrogate any person detained by an officer or agent of the United 
States.

Part VII—Commitment to Enforceability  of the Geneva Conventions

Sec. 701.  All v iolations of Common Artic le 3 of the Geneva Conventions are 
unlawful.

Sec. 702.  This  Order expresses the resolution of the Pres ident to urge the 
Congress to repeal the Military  Commiss ions Act.

Part VIII—Criminal Investigations of Torture and Abuse

Sec. 801.  The Attorney General shall determine, within s ix ty  days of this  
Order, whether the appointment of an outs ide spec ial counsel to investigate 
whether prosecution of any cr imes committed dur ing the detention, interrogation, or 
rendition of detainees detained by officers  or agents  of the United States is  
warranted under Department of Justice regulations, 28 C.F.R. 600.1-600.6.  The 
Attorney General shall also remove any subject matter res tr ic tions on any federal 
c r iminal investigation by the Department of Justice into the alleged destruc tion of 
v ideotapes of interrogations.

Part IX—Additional Prov is ions

Sec. 901.  No agent or officer of the United States may request or order an 
agent or officer of any foreign government to detain, interrogate, try , or transfer any 
indiv idual in any manner that would v iolate this  Order, or otherwise be unlawful, if 
done by an agent or officer of the United States.

     Sec. 902. The Secretary  of Defense, Attorney General, Secretary  of State, 
and Direc tor of the Central Intelligence Agency may delegate to any officer, agency, 
or employee in the Executive branch of the Government, any function or duty  
ass igned to such officer by  this  Order.

     Sec. 903. The Secretary  of Defense, Attorney General, Secretary  of State, 
and the Direc tor of the Central Intelligence Agency shall have the non-delegable 
duty  of prov iding monthly  s tatus  reports  to the Pres ident on the progress in 
carry ing out this  Order.

Sec. 904.  Nothing in this  Order may be construed to diminish the r ights  
under the Constitution of the United States of any indiv idual in the custody or within 
the phys ical jur isdic tion of the United States.

 Sec. 905. If any prov is ion of this  Order, or the application of the prov is ion to 
any person or c ircumstance, is  held to be invalid, the remainder of this  Order and 
the application of the prov is ion to any other person or c ircumstance shall not be 
affec ted by the invalidity .



Sec. 906.  This  Order revokes all pr ior  or ex is ting orders , regulations, 
memoranda, or other direc tives that are not cons is tent with this  Order.

Sec. 907. This  Order shall become effec tive immediately .



Torture  and Guantanamo (security  agencies)

* Day-One Recommendation

Guantanamo

Background

Perhaps the single most prominent example of the Bush Administration ’s 
distain for the rule of law is the placement of terrorist suspects (many of 
whom have turned out to be innocent) in Guantanamo Bay.   Placed in this 
unique U.S. mil i tary base precisely in the hopes that i t would be accepted 
by the U.S. courts as a legal no-man ’s land, the existence of the 
Guantanamo detention center serves as a standing announcement of the 
betrayal of American bel ief in the rule of law.  

Recommendations

Order the shutdown of the Guantanamo Bay detention faci l i ty and 
restoration of the rule of law for the detainees now held there. Specifical ly, 
the president should:

1. Order the prompt shutdown of the detention faci l i ty

2. Order the transfer of any prisoners charged with a crime to a faci l i ty 
within the continental United States for trial  in a federal criminal court or 
before a mil i tary court-martial

3. Order the transfer of al l  uncharged detainees to countries where they 
wil l  not be abused or imprisoned without charge. 

4. Rescind any conflicting previous orders – none of which have been 
made public.

Supplemental material

Model Executive Order Clos ing the Guantanamo Bay Detention Fac ility  (see below)
Guantanamo Bay Detention Fac ility  Closure Act of 2007, S. 1469, 110 Congress 

(2007)
ACLU Letter regarding the Nomination of Michael Mukasey to be attorney general, 

November 5, 2007
Memo from Harvard Law National Secur ity  Research Group regarding its  Rev iew of 

the Restor ing the Constitution Act of 2007, February  19, 2007
ACLU talk ing points  regarding Habeas Corpus, March 28, 2007
ACLU letter to US Senators  ask ing them to oppose the Military  Commiss ions Act of 

2006, September 25, 2006
Letter from members of Congress to the attorney general requesting the 



appointment of a spec ial counsel, June 6, 2008
Coalition letter to the House of Representatives requesting the establishment of a 

Select Committee, May 12, 2008
Coalition letter to the Senate requesting the establishment of a Select Committee, 

May 12, 2008
Letter from the House of Representatives Committee of the Judic iary  to the 

attorney general requesting the appointment of a spec ial counsel, January  15, 
2008

Coalition letter to the Senate in support of ICRC amendment, September 15, 2008

Recommended Language 

DRAFT

Executive Order No. _____

REFORM OF INTERROGATION, DETENTION, AND RENDITION PRACTICES

     Under and by v ir tue of the author ity  vested in me as Pres ident of the United 
States by the Constitution and s tatutes  of the United States, it is  ordered as follows:

Part I—Response to Requests  for Documents  on Detention, Interrogations, or 
Rendition

Sec. 101. The Attorney General, Secretary  of Defense, Secretary  of State, 
Direc tor of the Central Intelligence Agency, and the Counsel to the Pres ident shall, 
within s ix ty  days of this  Order, public ly  release all documents  held by  the 
government that relate to the interrogation, detention, or rendition practices of the 
government, except to the extent that such documents  inc lude information that the 
head of the relevant agency determines to be proper ly  c lassified.  To the extent that 
such documents  inc lude information that is  proper ly  c lass ified, the documents  shall 
be prov ided to the Chairmen and Rank ing Minor ity  Members  of the House and 
Senate Committees on Armed Serv ices, the House Committee on Foreign Affairs , 
the Senate Committee on Foreign Relations, the House and Senate Committees on 
Intelligence, and the House and Senate Committees on the Judiciary .  In 
determining whether information is  proper ly  c lass ified, the agency heads shall give 
due regard for the public  interest in disc losure of the information and shall ensure 
that no information remains c lass ified in order to conceal illegal ac tiv ity  or protect 
offic ials , or former offic ials , from embarrassment or liability .  No agency shall 
withhold information on the grounds that disc losure would reveal intelligence 
sources and methods if the intelligence sources and methods sought to be withheld 
are unlawful.

Part II—Withdrawal and Replacement of Department of Justice Legal Memoranda 
on Detention, Interrogations, or Rendition

Sec. 201. All opinions of the Office of Legal Counsel of the Department of 
Justice, or of any other officer or component of the Department of Justice, on the 
legal s tandards for the detention, interrogation, or rendition of persons captured, 
detained, interrogated, or transferred, dur ing or as  a result of an armed confl ic t or 



during the investigation of any alleged cr iminal ac ts  of terror ism shall be withdrawn 
by the Attorney General on the date of this  Order.  In their  place, the Office of Legal 
Counsel shall prov ide, within s ix ty  days of this  Order, a new legal memorandum 
spec ify ing the legal limitations on the interrogation, detention, and rendition of any 
persons.  Such memorandum shall be pr inted in the Federal Regis ter and posted on 
the public  webs ite of the Department of Justice.

Part III—Unitary  Standard for Interrogations

Sec. 301.  No agent or officer of the United States shall apply  any treatment 
or technique of interrogation not author ized by and lis ted in United States Army 
Field Manual 2-22.4, entitled “Human Intelligence Collec tor Operations.”   All 
intelligence interrogations shall be v ideo recorded, and such recordings shall be 
preserved for no less than eight years .

Sec. 302.  The Secretary  of Defense, in consultation with the Attorney 
General, shall, within s ix ty  days of this  Order, make any necessary  rev is ions to 
ensure that United States Army Field Manual 2-22.4 complies  with the legal 
obligations of the United States, inc luding under the Geneva Conventions, the 
Convention Against Torture, and international customary law.

Sec. 303.  This  Order revokes all pr ior  or ex is ting orders , regulations, 
memoranda, or other direc tives that are not cons is tent with this  part.

Part IV—Closure of Secret Pr isons

Sec. 401.  This  Order revokes all pr ior  or ex is ting orders , regulations, 
memoranda, or other direc tives author iz ing the Central Intelligence Agency to detain 
indiv iduals .  The Central Intelligence Agency has no author ity  to detain indiv iduals , 
regardless of geographical location of the indiv iduals .  Officers  or agents  of the 
Central Intelligence Agency may partic ipate in interrogations of persons detained by 
other agenc ies  of the United States, but only  when trained interrogators  of those 
other agenc ies  of the United States are phys ically  present and enforc ing 
compliance with United States Army Field Manual 2-22.4.

Sec. 402.  This  order revokes all pr ior  or ex is ting orders , regulations, 
memoranda, or other direc tives limiting or avoiding regis tration with the International 
Committee of the Red Cross of any person detained by any agent or officer of the 
United States, or limiting or avoiding inspection of such detention fac ilities  by  the 
International Committee of the Red Cross.  All agenc ies  of the federal government 
shall follow the regis tration and inspection practices followed by the Department of 
Defense, in its  detention of persons.  

Part  V—Reform of Rendition Practices

Sec. 501.  This  Order revokes all pr ior  or ex is ting orders , regulations, 
memoranda, or other direc tives author iz ing the extrajudic ial transfer, across a 
national border, of any indiv idual detained by an officer or agent of the United 
States outs ide the terr itor ial jur isdic tion of the United States.  



Sec. 502.  The Attorney General, in consultation with the Direc tor of the 
Central Intelligence Agency, the Secretary  of State, and the Secretary  of Defense, 
shall prov ide to the Major ity  and Minor ity  leaders  of the Senate and the Speaker and 
Minor ity  Leader of the House of Representatives, within thir ty  days of this  Order, 
proposed legis lation that would author ize the transfer, across a national border, of 
any indiv idual detained by an officer or agent of the United States outs ide the 
terr itor ial jur isdic tion of the United States, but only  upon an order by  a federal court, 
pursuant to s tatutory  requirements  that such transfers :

(a) comply  with the government’s legal obligations, inc luding the 
Constitution, the Convention Against Torture, the Geneva Conventions, and 
the U.N. Convention Relating to the Status of Refugees (1951);

(b) are made only  after an ev identiary  hear ing that prov ides any such 
indiv idual with an opportunity  to appear, in person or by  counsel, to prov ide 
any ev idence that there are substantial grounds for believ ing the person 
would be subject to torture or abuse or detention without charge; and

(c) are made only  after the court determines ( i)  that the country  to 
which the indiv idual is  to be rendered will timely  initiate legal proceedings 
against that indiv idual that comport with fundamental notions of due process, 
( ii)  that rendition of that indiv idual is  not reasonably  likely  to result in the 
indiv idual being subjected to torture or abuse or detention without charge, ( iii)  
that rendition of that indiv idual is  essential to the national secur ity  of the 
United States, and ( iv )  that ordinary  legal procedures for the transfer of 
custody of the indiv idual have been tr ied and failed or would be unlikely  to 
adequately  protect intelligence sources or methods.

Part VI—Restr ic tions on Interrogation by Foreign Agents

Sec. 601.  No officer or agent of the United States shall permit any officer or 
agent of any foreign government to interrogate any person detained by an officer or 
agent of the United States, unless trained interrogators  of author ized agenc ies of 
the United States are phys ically  present and enforc ing compliance with United 
States Army Field Manual 2-22.4.  However, at no time shall any officer or agent of 
any foreign government that commonly  uses torture or c ruel, inhuman, or degrading 
treatment, as  determined by the Secretary  of State in its  annual rev iew under 
section 116 (d) of the Foreign Ass is tance Act of 1961, 22 U.S.C. 2151n(d), be 
permitted to interrogate any person detained by an officer or agent of the United 
States.

Part VII—Commitment to Enforceability  of the Geneva Conventions

Sec. 701.  All v iolations of Common Artic le 3 of the Geneva Conventions are 
unlawful.

Sec. 702.  This  Order expresses the resolution of the Pres ident to urge the 
Congress to repeal the Military  Commiss ions Act.

Part VIII—Criminal Investigations of Torture and Abuse

Sec. 801.  The Attorney General shall determine, within s ix ty  days of this  



Order, whether the appointment of an outs ide spec ial counsel to investigate 
whether prosecution of any cr imes committed dur ing the detention, interrogation, or 
rendition of detainees detained by officers  or agents  of the United States is  
warranted under Department of Justice regulations, 28 C.F.R. 600.1-600.6.  The 
Attorney General shall also remove any subject matter res tr ic tions on any federal 
c riminal investigation by the Department of Justice into the alleged destruc tion of 
v ideotapes of interrogations.

Part IX—Additional Prov is ions

Sec. 901.  No agent or officer of the United States may request or order an 
agent or officer of any foreign government to detain, interrogate, try , or transfer any 
indiv idual in any manner that would v iolate this  Order, or otherwise be unlawful, if 
done by an agent or officer of the United States.

     Sec. 902. The Secretary  of Defense, Attorney General, Secretary  of State, 
and Direc tor of the Central Intelligence Agency may delegate to any officer, agency, 
or employee in the Executive branch of the Government, any function or duty  
ass igned to such officer by  this  Order.

     Sec. 903. The Secretary  of Defense, Attorney General, Secretary  of State, 
and the Direc tor of the Central Intelligence Agency shall have the non-delegable 
duty  of prov iding monthly  s tatus  reports  to the Pres ident on the progress in 
carry ing out this  Order.

Sec. 904.  Nothing in this  Order may be construed to diminish the r ights  
under the Constitution of the United States of any indiv idual in the custody or within 
the phys ical jur isdic tion of the United States.

 Sec. 905. If any prov is ion of this  Order, or the application of the prov is ion to 
any person or c ircumstance, is  held to be invalid, the remainder of this  Order and 
the application of the prov is ion to any other person or c ircumstance shall not be 
affec ted by the invalidity .

Sec. 906.  This  Order revokes all pr ior  or ex is ting orders , regulations, 
memoranda, or other direc tives that are not cons is tent with this  Order.

Sec. 907. This  Order shall become effec tive immediately .





Torture  and Guantanamo (security  agencies)

* Day-One Recommendation

Extraordinary Rendition

Background

The CIA has engaged in an unlawful practice:  abducting foreign nationals 
for detention and interrogation in secret overseas prisons.  For example, an 
innocent German citizen, Khaled El-Masri, was kidnapped by the CIA, 
beaten, drugged, and transported to a secret CIA prison in Afghanistan.  
But, although the story of Mr. El-Masri 's mistaken kidnapping and detention 
at the hands of the CIA is know n throughout the world, his lawsuit was 
dismissed by the U.S. District Court for the Eastern District of Virginia after 
the government invoked the so-cal led "state secrets" privi lege.  That 
decision was upheld by the U.S. Court of Appeals for the Fourth Circuit, and 
the Supreme Court's refusal to hear the case lets that decision stand.  

Recommendations

Order al l  agencies, on the first day in office, to end and prohibit any 
rendition or transfer of any person to another country without judicial 
process. The president should prohibit the rendition or transfer of any 
person to another country where there is a reasonable possibi l i ty the 
person would be subject to torture or abuse or detained without charge. Any 
person subject to any transfer shal l  ha ve a due process right to chal lenge 
any transfer before an independent adjudicator, with a right to a judicial 
appeal.  The executive order should by i ts terms rescind any conflicting 
previous order – none of which have been made public.

Supplemental material

Khaled El-Masr i, “ I Am Not a State Secret,”  Los Angeles Times, March 3, 2007. 
ACLU report, “Extraordinary  Rendition In Depth,”  May 11, 2006. 
CRS Report, “Renditions: Constraints  Imposed by Laws on Torture,”  October 12, 

2007.
ACLU Fact Sheet on Extraordinary  Rendition 



National Security  and Privacy (Justice  Department, security  agencies)

* First 100 Days Recommendation

Spying on Americans

Background

The Bush Administration ’s Program of warrantless spying on Americans 
violates our nation ’s most fundamental precepts and threatens not only our 
privacy, but chi l ls our rights of Free Speech and Association.   

Recommendations

1. Issue an executive order recognizing the president’s obl igation to 
comply with FISA and other statutes, requiring the executive branch to do 
so, and  prohibiting the NSA from col lecting the communications, domestic 
or international, of U.S. ci tizens and  residents.   

2. Issue an executive order prohibiting new FISA powers from being 
used to conduct suspicionless bulk col lection.  

3. Re-examine the recent amendments to Executive Order 12333 and 
revise the order to l imit and regulate al l  intel l igence community activi ties 
and to ful ly protect the privacy and civi l  l iberties of U.S. ci tizens and 
residents.  In parcticular, the new Executive Order should:

o Limit the ODNI, CIA and NSA to col lecting and evaluating foreign 
intel l igence information.

o Prohibit the National Security Agency from interceptin g international 
communications of U.S. persons, absent a warrant based on probable 
cause.

o Prohibit the mil i tary from playing any role in civi l ian survei l lance 
within the United States, or in survei l lance of U.S. persons abroad.

o Establ ish minimization procedures that prevent the col lection of 
information regarding U.S. persons not reasonably suspected of 
involvement in espionage, terrorism or other  criminal activi ty, and require 
the prompt destruction of U.S. person information inadvertently col lected.

o Restrict the FBI to investigating criminal activi ties, including 
espionage and terrorism, and el iminate foreign and domestic intel l igence 
investigations of groups or individuals unrelated to criminal offenses.



o Prohibit the exchange of personally identifiable information between 
agencies except for evidence of espionage or other criminal activi ty, which 
may be transmitted to agencies responsible for investigating or prosecuting 
such violations.

4. Make publicly avai lable any and al l  internal pol icies, procedures or 
memoranda produced by or for the intel l igence and law enforcement 
agencies regulated under E.O. 12333, which interpret or qual i fy provisions 
of that order.

5. Make al l  minimization procedures designed to protect the privacy and 
civi l  l iberties of U.S. persons public, as well  and any internal pol icies or 
memoranda that interpret these procedures.
 
6. Order the attorney general to launch an investigation to determine i f 
any laws were broken or to appoint a special counsel to do the same.



National Security  and Privacy (Justice  Department, security  agencies)

* First 100 Days Recommendation

Monitoring of activists

Background

Under the Bush Administration, the government has engaged in widespread 
monitoring of peaceful pol i tical activists exercising their First Amendment 
rights to agitate for changes in American pol icies.  

Recommendations

1. Direct the attorney general and other relevant agency heads (eg, 
Defense and Homeland Security) to end government monitoring of pol i tical 
activists.  

2. Issue an executive order directing the relevant agencies to refrain 
from monitoring pol i tical activists unless there is reasonable suspicion that 
they have committed a criminal act or are taking preparatory actions to do 
so. 

3. Direct the attorney g eneral to repeal the new Attorney General 
Guidel ines regarding FBI investigations, and replace them with new 
guidel ines that protect the rights and privacy of innocent persons.  The new 
guidel ines should:

o Prohibit the use of intrusive investigative techniques absent specific 
and articulable facts that give a reasonable indication that the subject of the 
investigation is engaging in a violation of federal law.  

o Specifical ly prohibit the use of race, rel igion, national origin, or the 
exercise of First Amendment-protected activi ty as factors in making 
decisions to investigate persons or organizations.

o Specifical ly prohibit the reporting of and keeping files on persons 
engaging in peaceful pol i tical activi ties. 

Supplemental material

Sample Attorney General Guidelines (see below)
ACLU, Interested Persons Memo: Analys is  of Changes to Attorney General 

Guidelines ,  June 6, 2002
ACLU, Interested Persons Memo: Br ief Analys is  of Proposed Changes to Attorney 

General Guidelines, May 30, 2002



ACLU Report, “His tory  Repeated: The Dangers  of Domestic  Spy ing by Federal Law 
Enforcement,”  May 29, 2007 

ACLU Report, “The Dangers  of Domestic  Spy ing by Federal Law Enforcement:  A 
Case Study on FBI Surveillance of Dr. Martin Luther King,”  March 17, 2002 

ACLU Press Release, ACLU of Mary land Lawsuit Uncovers  Mary land State Police 
Spy ing Against Peace and Anti-Death Penalty  Groups ,  July  17, 2008

ACLU Report, “No Real Threat The Pentagon’s Secret Database on Peaceful 
Protest,”  January  17, 2007

ACLU map of pending FOIA requests  pertaining to domestic  surveillance
Coalition Letter on new FBI Guidelines, September 16, 2008
ACLU Letter to the inspector general ask ing him to investigate whether the FBI has 

been v iolating the current guidelines, September 22, 2008
ACLU Letter to Judic iary  Leadership Urging an Inquiry  into Reports  of FBI Use of 

Rac ial Profi ling, July  9, 2008 
ACLU Comments  on proposed amendments  to 28 Code of Federal Regulations Part 

23 (Criminal Intelligence Systems Operating Polic ies), August 29, 2008
“Is  the Pentagon spy ing on Americans?” NBC News , December 14, 2005
Matthew Rothschild, “Pentagon Monitor ing Peace Activ is ts ' E-Mails ,”  Alternet, 

October 19, 2006

Recommended Language

Attorney  General Guidelines
Executive Branch:

1) Racial,  relig ious and  ethn ic p rofiling  is unconstitu tional,  ineffective and  
counterproductive as an  investigative techn ique,  and  it shou ld  be banned  in  all 
instances.  The new Presiden t shou ld  d irect the Atto rney  General to  rev ise the 
Department o f  Justice ban  on  racial p rofiling  in  federal law enforcement to  close the 
ex isting  exemption  fo r  national security  and  border  in tegrity .
2) The incoming  Presiden t shou ld  d irect the Atto rney  General to  thoroughly  
rev iew the new Guidelines and  to  amend  them to  make them consisten t with  the 
fo llowing  princip les:
- The FBI should  be p roh ib ited  from in itiating  any  investigative activ ity  
regard ing  a U.S. person  absen t in formation  or  an  allegation  that such  person  is 
engaged  or  may  engage in  cr iminal activ ity ,  o r  is o r  may  be acting  as an  agen t o f  a 
fo reign  power.  A preliminary  investigation  opened  upon  such  in formation  or  
allegation  should  be str ictly  limited  in  scope and  duration ,  and  should  be d irected  
toward  qu ick ly  determin ing  whether  a fu ll investigation ,  based  on  facts estab lish ing  
reasonab le susp icion ,  may  be warran ted .
- Superv isory  approval shou ld  be requ ired  fo r  any  level o f  investigation  o ther  
than  searches o f  pub lic records and  public websites,  searches o f  FBI records,  requests 
fo r  in formation  from o ther  federal,  state,  local,  o r  tr ibal law enforcement records,  and  
question ing  (bu t no t task ing)  p rev iously  developed  sources.
- In  each  investigation ,  the FBI should  be requ ired  to  employ  the least in trusive 
means necessary  to  accomplish  its investigative ob jectives.  The FBI should  consider  
the nature o f  the alleged  activ ity  and  the streng th  o f  the ev idence in  determin ing  what 
investigative techn iques should  be u tilized .  In trusive techn iques such  as recru iting  and  
task ing  sources,  law enforcement undercover  activ ities,  and  investigative activ ities 
requ ir ing  court approval shou ld  on ly  be  au thorized  in  fu ll investigations,  and  on ly  



when less in trusive techn iques would  no t accomplish  the investigative ob jectives.
- The FBI should  be p roh ib ited  from co llecting  o r  main tain ing  in formation  about 
the po litical,  relig ious o r  social v iews, associations o r  activ ities o f  any  ind iv idual,  
g roup , association ,  o rgan ization ,  corporation ,  business o r  par tnersh ip  un less such  
in formation  d irectly  relates to  an  au thorized  cr iminal o r  national security  
investigation ,  and  there are reasonab le g rounds to  suspect the sub ject o f  the 
in formation  is o r  may  be invo lved  in  the conduct under  investigation .
3) The new Presiden t shou ld  work  with  Congress to  pass the Ending  Racial 
Profiling  Act (HR 4611; S 2481).
4) The new Presiden t shou ld  work  with  Congress to  estab lish  a statu to ry  
investigative charter  fo r  the FBI that limits the FBI’s au thority  to  conduct 
investigations withou t specif ic and  ar ticu lab le facts g iv ing  reason  to  believe that an  
ind iv idual o r  g roup  is o r  may  be engaged  in  cr iminal activ ities,  is o r  may  be acting  as 
an  agen t o f  a fo reign  power.



National Security  and Privacy (Department of Homeland Security )

* First 100 Days Recommendation

Real ID Act

Background

The Real ID Act of 2005 would turn our state driver’s l icenses into a 
genuine national identi ty card and impose numerous new burdens on 
taxpayers, ci tizens, immigrants, and state governments – while doing 
nothing to protect against terrorism. As a result, i t is stirring intense 
opposition from many groups across the pol i tical spectrum. This Web site 
provides information about opposing Real ID.

Recommendations

The Secretary of Homeland Security should suspend the regulations (73 
Fed. Reg. 5272) for the Real ID Act pending congressional review.  

Supplemental material

ACLU Memo, “Repealing or Suspending the REAL ID Act,”  October 16, 2008
Model Executive Direc tive Modify ing the Real ID Act of 2005 (see below)

Recommended language

Homeland Security Presidential Directive [HSPD- #  ]

SUBJECT: Regulations to Implement the 2005 REAL ID Act

Purpose

This  direc tive orders  the Department of Homeland Secur ity  to rev iew the regulation 
to implement the 2005 REAL ID Act issued on January  29, 2008, and establishes a 
new process for s trengthening s tate dr iver 's  license requirements .

Policy

The United States Government has a solemn obligation, and shall continue to 
protect the legal r ights  of all Americans, inc luding freedoms, c iv il liberties , and 
informational pr ivacy guaranteed by federal law, in the effec tive performance of its  
functions, inc luding national secur ity  and homeland secur ity  functions. 

The Pres ident is  express ing his  intention to ask Congress to repeal the 2005 REAL 
ID Act and replace it with a new law that does not c reate a national identification 
system and is  more respectful of federalism and indiv idual pr ivacy.



Respons ibilities

1. The Secretary  of the Department of Homeland Secur ity  is  direc ted to work  
with the s tates , congress ional leaders , the Department of Transportation and other 
s takeholders  to develop alternatives to the January  29, 2008 regulation to 
implement the 2005 REAL ID Act; and
2. The Secretary  of the Department of Homeland Secur ity  is  direc ted to notify  
the s tates  that the adminis tration is  cons ider ing alternatives to the January  29, 
2008 regulation to implement the 2005 REAL ID Act, and compliance deadlines will 
be extended as necessary  in order to allow s tates  time to comply  with new 
regulations or changes to the Act.
Implementation

Within 30 days of the date of this  direc tive, the Secretary  of the Department of 
Homeland Secur ity  will have conc luded the notification detailed in Paragraph (2); 

Within 45 days of the date of this  direc tive, the Secretary  of the Department of 
Homeland Secur ity  will have begun the consultation process detailed in Paragraph 
(1); 

Within 6 months of the date of this  direc tive, the Secretary  of the Department of 
Homeland Secur ity  will have completed the consultation process detailed in 
Paragraph (1) and issue new proposed regulations concerning s tate dr iver 's  license 
requirements  or prov ide to Congress recommendations for amending or repealing 
the 2005 REAL ID Act;

The Secretary  of the Department of Homeland Secur ity  will report to the Pres ident 
on the implementation of this  direc tive as the Secretary  deems necessary  or when 
direc ted by the Pres ident.



National Security  and Privacy (security  agencies)

* First 100 Days Recommendation

Watch lists

Background

The last 8 years have been characterized by the creation of a wide variety 
of watch l ists, from the “terrorist watch l ist” used for travelers and visi tors to 
this nation, to financial watch l ists and reporting systems that impact the 
financial transactions of mil l ions of ordinary Americans.

Recommendations

1. The President should  issue an executive order requiring watch l ists to 
be completely reviewed within 3 months, with names l imited to only those 
for whom there is credible evidence of terrorist ties or activi ties. 

2.  Repeal Executive Order 13224, which creates mechanisms for 
designating individuals and groups as terrorist suspects and preventing US 
persons and companies from doing business with th em – a power of such 
breadth that, the record shows, i t inevitably leads to the designation of 
many innocent people and does more harm than good.

Supplemental Material

Model executive order requir ing rev iew of the watch lis ts  and repeal of Executive 
Order 13224 (see below)

Recommended Language

(Based on EO 13224: http://www.whitehouse.gov/news/releases/
2001/09/20010924-1.html)

Executive Order on Watch Lists
Repealing Executive Order 13224 and Requir ing Rev iew of Watch Lis ts

By the author ity  vested in me as Pres ident by  the Constitution and the laws of the 
United States of America, 

      I, [name] , Pres ident of the United States of America, find that the federal watch 
lis ts  --  inc luding the no-fly , selec tee, and Office of Financ ial Assets  Control’s 
(OFAC) Spec ially  Des ignated Nationals  Lis t - -  have become bloated with the names 
of persons and groups that have no connection to terror ism and do not threaten 



av iation or national secur ity . I find that this  has led to numerous cases of false 
pos itives, which dis trac ts  government agenc ies  from finding actual terror is ts . I find 
that there needs to be a narrowly  tailored watch lis t of indiv iduals  who pose a c lear 
and present danger to national secur ity .  I also find that Executive Order 13224 has 
s ignificantly  harmed innocent persons and entities , without substantially  improv ing 
national secur ity , by  des ignating innocent people as suspects .  I find that Executive 
Order 13224 creates mechanisms for des ignating indiv iduals  and entities  as  
terror is t suspects  and preventing US persons and companies from doing bus iness 
with those so des ignated.

      I hereby order:

Section 1. (a) The federal watch lis ts  --  inc luding the no-fly , selec tee, and Office of 
Financ ial Assets  Control’s (OFAC) Spec ially  Des ignated Nationals  Lis t - -  must be 
rev iewed in their  entirety  within three months.  The names of persons or entities  on 
the lis ts  must be limited to those for whom there is  c redible ev idence of terror is t ties  
or ac tiv ities  and all others  shall be exc luded.  

  (b) Within 30 days of the end of the three-month rev iew, an unc lass ified report 
must be released to the public . This  report must s tate the total number of persons 
or entities  on the lis ts  and the total number of aliases of these persons or entities  
on the lis t. The report must also inc lude information on the des ignation process: 
who can add to and/or subtrac t persons or entities  from the lis ts , who controls  the 
offic ial lis ts , and who has access to the lis ts  and for what purpose(s).

 (c )  Within 30 days of the end of the three-month rev iew, there must be either a 
c lass ified or unc lass ified br iefing to the full Senate and House Judic iary  and 
Intelligence committees concerning the process for determining what is  c redible 
ev idence of terror is t ties  or ac tiv ities .  

Sec. 2. Executive Order 13224 on Terror is t Financ ing, Block ing Property  and 
Prohibiting Transactions With Persons Who Commit, Threaten to Commit, or  
Support Terror ism, s igned on September 23, 2001, is  hereby repealed.

Sec. 3.  For purposes of this  order:

      (a) the term "person" means an indiv idual or entity ;

      (b)  the term "entity " means a partnership, assoc iation, corporation, or other 
organization, group, or subgroup;

      (c )  the term "terror is t ties  and activ ities" means an activ ity  that --



            ( i)  involves an unlawful v iolent ac t or an act dangerous to human life, 
property , or infras truc ture; and

            ( ii)  is  intended --

               (A) to intimidate or coerce a c iv ilian population;

               (B) to influence the policy  of a government by  intimidation or coerc ion; or

               (C) to affec t the conduct of a government by  mass destruc tion, 
assass ination, k idnapping, or hostage-tak ing.

Sec. 4.  (a) This  order is  effec tive at 12:01 a.m. Eastern Day light time on [month, 
day], 2008.

      (b) This  order shall be transmitted to the Congress and published in the Federal 
Regis ter.

                               [Name of president]

THE WHITE HOUSE,

      [month, day], 2008.



National Security  and Privacy (Treasury Department)

Financial watch lists

Background

The Treasury Department Office of Financial Assets Control ’s (OFAC) 
Special ly Designated Nationals List includes individuals and companies 
owned or control led by, or acting for or on behalf of, targeted countries.  It 
also l ists individuals, groups, and enti ties, such as terrorists and narcotics 
traffickers designated under programs that are not country-specific.  Like the 
nation ’s “Terrorist Watch List,” the OFAC l ist requires reform.  The assets of 
those on the l ist are blocked and U.S. persons are general ly prohibited from 
doing business with them.  Many innocent individuals have been caught up 
by this l ist. 

Recommendations

Reform the Treasury Department Office of Financial Assets Control (OFAC) 
designation procedure to establ ish ful l  due process protections for 
individuals or groups designated for sanctions, create an effective redress 
program for individuals or organizations mistakenly flagged as a designated 
person, and issue transparent standards governing such designations.  The 
duties and rights of the Board, in cluding i ts subpoena power, are detai led in 
The Implementing Recommendations of the 9/11 Commission Act of 2007, 
Pub. L. No. 110-53, Title VIII, § 801 (2007).

Supplemental Material

• Lawyers  Committee Report, “The OFAC Lis t, How a Treasury  Department 
Terror is t Watchlis t Ensnares Everyday Consumers,”  March 2007
• “Fed’s Terror Watch Lis t Can Ruin Credit Report,”  CBS News , October 18, 
2006
• “Black lis ted by the Bank,”   Chris tian Sc ience Monitor , August 25, 2003



National Security  and Privacy (Department of Homeland Security ,  Socia l Security  
Administration)

Employee databases 

Background

American employees are increasingly being subjected to vetting through 
federal databases that are ri fe with error.

Social Security “No Match” letters are mailed annually to employers to 
inform them that employee-provided Social Security tax information does 
not match a file at the Social Security Administration.  This is simply a notice 
that there may be a confusion about a person ’s current name or  i ts spel l ing, 
or that another database error has occurred.  Only occasional ly does i t 
indicate that an employee may not be lawful ly el igible to work.  
Furthermore, these letters represent information that could be many months 
(i f not more than a year) old.  This is at best, a grossly ineffective tool for 
trying to target immigration enforcement.

The voluntary Basic Pi lot Employment Verification Sys tem (aka “E-Verify”)  
is a nationwide employment verification system.  While currently voluntary, 
Congress has been threatening to make i t mandatory, despite the fact that i t 
is plagued with errors and prevents innocent workers from gaining 
employment.  

Recommendations

1. No Match letters.  Pledge not to turn the Social Security No Match 
Letter system into a de facto immigration enforcement tool.  Disavow and 
withdraw the final ized rule republished in the Federal Register on October 
23, 2008.  (A federal judge issued a prel iminary order stopping the 
government from enforcing the rule last year.  The court's order continues to 
apply to the republished rule.)  The republished No Match rule would – if 
al lowed to go into effect – require employers to terminate employees who 
do not resolve discrepancies identified in a No Match letter within an 
impossibly short time frame.

2. E-Verify.  Suspend enrol l ing new employers in the “e-veri fy” (formerly 
Basic Pi lot) program unti l  DHS demonstrates sufficient database accuracy 
and enforcement of the MOU standards governing employer enrol lment, and 
unti l  the enactment of legislation providing statutori ly guaranteed 
administrative and judicial processes to ensure that workers who are 
wrongly delayed or denied the right to work are provided a quick, fair and 
efficient means of getting back to work and being made financial ly whole.  
While Congress in the Il legal Immigration Reform and Immigrant 



Responsibi l i ty Act of 1996 Pub. L. 104-210, 110 Stat. 3009-659 (Sept. 30, 
1996) mandated the creation of an electronic verification program, i t did not 
include any detai ls or direction as to the form that that program should take, 
but left that to the discretion of the executive.  Therefore, i t is within the 
president’s power to declare that in i ts current form the e-Verify program is 
not a success , and to suspend i t pending a reevaluation.

Supplemental Material

ACLU testimony in oppos ition to E-Verify  program, June 10, 2008



National Security  and Privacy (Department of Homeland Security )

Secure Flight

Background

The Bush Administration has been attempting to implement a domestic 
airl ine passenger screening system for most of i ts tenure.  But the program, 
currently dubbed “Secure Fl ight,” has been beset by many problems, many 
stemming from the thorny problems that an identi ty-based approach to 
airl ine security poses in a country without a system of cradle-to-grave 
national identification papers.  The admin istration is currently prohibited 
from implementing Secure Fl ight unti l  minimal conditions for fairness and 
effectiveness set by Congress are met.  

No law requires the federal government to implement a Secure Fl ight 
program as currently constructed by the Department of Homeland Security.  
Currently, the security decisions in Secure Fl ight are made based on 
frequently inaccurate information contain ed in secret watch l ists maintained 
at the Terrorism Screening Center that are completely inaccessible to the 
public and effectively shielded from scrutiny or correction.  (The many 
problems with bloated watch l ists affecting innocent travelers have received 
wide media attention.)

The Intel l igence Reform and Terrorism Prevention Act of 2004 (IRTPA), Pub. 
L. No. 108-458 § 4012, 118 Stat. 3638, 3714-19 (2004) (codified as 
amended at 49 U.S.C. § 44903(j)(2)), required that the federal government 
take over from the airl ines the process of matching air travelers’  names to 
the “no-fly” and “selectee” watch l ists.  DHS states i t is fulfil l ing this 
requirement with the Secure Fl ight program; however, Secure Fl ight does 
not fulfil l  a number of the requirements set out in IRTPA for such a 
passenger-prescreening program.

For example, IRTPA says the program must: “ensure that Federal 
Government databases that wi l l  be used to establ ish the identi ty of a 
passenger under the system wil l  not produce a large number of false 
positives.”   Also, the program must have sufficient redress “procedure to 
enable airl ine passengers, who are delayed or prohibited from boarding a 
flight because the advanced passenger  prescreening system determined 
that they might pose a security threat, to appeal such determination and 
correct information contained in the system.”  The current redress 
procedure, under a DHS program cal led “TRIP,” is wholly inadequate and 
does not provide for individual access to or correction of the erroneous data 
in the system. 

The administration recently announced new regulations to impleme nt 



Secure Fl ight.  73 Fed. Reg. 64,017 (Oct. 28, 2008).  The proposed 
regulations would l imit the amount of data col lected to a flyer’s name, date 
of birth and gender.  They would require that the airl ines and their 
contractors send this data to TSA in advance of a flight for vetting against 
the watch l ist.

The new regulations are more l imited in scope and an improvement over 
past versions of Secure Fl i ght. But they sti l l  do not address the underlying 
problems with the watch l ist – and they impose extraordinary new costs on 
the airl ines and travel industry, which must reconfigure legacy systems to 
col lect new data and transmit i t to TSA.

Recommendations

The Department of Homeland Security should delay implementation of the 
Secure Fl ight passenger-prescreening program unti l :

1. The watch l ists are substantial ly reformed so that innocent Americans 
are not unfairly targeted.

2. The Congress appropriates sufficient funds to compensate the airl ines 
for the new reporting requirement.

3. DHS demonstrates that i t has created a fair and expeditious system of 
redre ss.

Supplemental Material

Department of Homeland Secur ity , Secure Flight Program, 73 Fed. Reg. 64,017  
(Oct. 28, 2008 ( to be codified at 49 CFR Parts  1540, 1544, and 1560)



National Security  and Privacy (security  agencies, Treasury Department, State  
Department)

Harmonize privacy rules

Background

Privacy laws in most of the developed world – particularly Europe – are 
general ly more comprehensive and protective than in the United States.  
And other advanced industrial democracies have governmental insti tutions 
dedicated to protecting privacy. 

The difference in laws has resulted in a clash between the United States 
and major al l ies such as EU and Canada over data handling both by 
governments and the private sector.  It is a burning issue that needs to be 
resolved. 

For example, the difference in laws has led to transatlantic negotiations 
over the sharing of airl ine passenger name records (PNR) and financial 
data (SWIFT). 

A Passenger Name Record (PNR) contains the travel information for a 
passenger or a group of passengers travel ing together.  Access to PNR data 
is covered in Europe by  the EU Data Protection Directive, among other 
laws, and such data can legal ly be transferred only to countries with 
comparable data protection laws.  The US has demanded increasingly 
broad access to the PNR data of Europeans, which Europe has balked at 
because of the US’s poor data protection laws.  Such laws give few rights 
(such as access or correction) to U.S. ci tizens and even fewer to non-U.S. 
citizens.  

Currently, the US Department of Homeland Security has an office in 
Brussels to better interact with EU officials. However, there is no privacy 
l iaison or privacy officer in that office. 

As for the EU, the Article 29 Working Party on Data Protection of the 
European Union was establ ished by Article 29 of Directive 95/46/EC.  It is 
an independent advisory body and includes representatives f rom the data 
protection authority of each EU Member State, the European Data 
Protection Supervisor and the European Commission. It publ ishes opinions 
and recommendations on data protection topics and advises the European 
Commission on the adequacy of data protection standards in non-EU 
countries.

The SWIFT scandal emerged in June 2006 as news reports described a 
massive Treasury Department program to secretly review international 



financial transactions, including those of American citizens and 
corporations.  The Society for Worldwide Interbank Financial 
Telecommunication (SWIFT) was the Brussels-based banking consortium 
that revealed the private financial data to U.S. government officials after 
receiving “compulsory subpoenas.” Since the 2001 attacks, various reports 
and President Bush himself had said that the US was watchin g financial 
transactions, but what had not been known before the news reports was the 
breadth and depth of the monitoring.  No outside governmental official, such 
as a federal judge, reviewed the program before i ts 2006 disclosure.  The 
result was a publ ic uproar; Belgium and Germany declared that the program 
was in violation of European privacy laws.  European privacy regulators, 
including the Arti cle 29 Working Party, exerted pressure and SWIFT 
changed i ts manner of operation to better protect European law and privacy.  

Meanwhile, the Counci l  of Europe in 2008 recommended that non-member 
countries be al lowed to sign on to a key agreement that has basic principles 
for the protection of data (not just electronic data), special rules on 
transborder data exchange, and mechanisms for mutual ass istance and 
consultation between the countries that are party to the pact.  The 
agreement is Convention for the Protection of Individuals with regard to 
Automatic Processing of Personal Data, ETS No. 108, (“Convention 108”), 
which was opened for signature by the member countries of the Counci l  of 
Europe in 1981. 

Recommendations

The US should stop pressuring the European Union to override the EU ’s 
own privacy laws and move to harmonize privacy rules in a pro-privacy 
direction.  Key steps include: 

1. Sign Convention 108.  Sign on to the Counci l  of Europe Convention 
for the Protection of Individuals with regard to Automatic Processing of 
Personal Data, ETS No. 108, and implement i ts articles.  

2. Reopen negotiations.  Reopen n egotiations with al l ies on the transfer 
of data international ly, such as those regarding airl ine passenger records 
(PNR) or financial data (SWIFT), in order to bring US pol icies in compliance 
with international human rights standards.

3. Consultative status.  Seek consultative status (through the 
secretaries of State and Homeland Security) with the Article 29 Working 
Party on Data Protection of the Eu ropean Union for the purpose of further 
harmonization of data protection and privacy principles.  We should not be 
asking the rest of the developed world to abandon i ts more advanced 
privacy protections.



4. Privacy liaison.  Appoint a privacy l iaison or officer to the Brussels 
office of the US Department of Homeland Security.  

Supplemental Material

Council of Europe, Convention for the Protection of Indiv iduals  with regard to 
Automatic  Process ing of Personal Data, January  28, 1981 

ACLU Memo on Counc il of Europe Convention 108, October 29, 2008
Directive 95-46-EC of the European Parliament and of the Counc il of 24 October 

1995  Part 1
Directive 95-46-EC of the European Parliament and of the Counc il of 24 October 

1995 Part 2
 “Blank Data is  Sifted by US in Secret to Block Terror,”  New York  Times , June 23, 

2006 
SWIFT Statement on Compliance Policy , June 23, 2006 
DIRECTIVE 2006-24-EC OF THE EUROPEAN PARLIAMENT AND OF THE 

COUNCIL
DIRECTIVE 2002-58-EC OF THE EUROPEAN PARLIAMENT AND OF THE 

COUNCIL
Counc il of Europe, Convention for the Protection of Human Rights  and Fundamental 

Freedoms-Artic le 8



National Security  and Privacy (president)

Civil Liberties Oversight Board

Background

The Privacy and Civi l  Liberties Oversight Board was created by the 
Intel l igence Reform and Terrorism Prevention Act of 2004, Pub. L. No. 
108-408 (2004), but was removed from the White House and made an 
independent agency in the executive branch with the passage of the 
Implementing Recommendations of the 9/11 Commission Act of 2007, Pub. 
L. No. 110-53, Title VIII, § 801 (2007).  The Board ’s mandate is to monitor 
the impact of US government actions on civi l  l iberties and privacy interests.  
It has five members who are appointed by the president and subject to 
confirmation by the Senate.  

The terms of i ts original members expired in January, President Bush has 
sti l l  not nominated candidates for al l  seats on the board, and none have 
been confirmed by the Senate.  As a result, the revised Board h as never 
gone into operation.  

Recommendations

1. Appoint al l  members to the Privacy and Civi l  Liberties Oversight 
Board and strongly urge the Senate to hold prompt confirmation hearings for 
the candidates.

2. The president’s first budget proposal should contain sufficient funds to 
actual ly bring the board back into existence as an effective enti ty.

3. The U.S. attorney general should create a mechanism for issuing 
subpoenas at the request of the Board.   For example, this can be done 
through the creation of a Memorandum of Understanding  between the board 
and the attorney general in which the attorney general promises to enforce 
subpoenas issued by the board ’s request unless he or she certifies that 
such a subpoena would be unlawful. 

Supplemental material

The Implementing  Recommendations o f  the 9 /11  Commission  Act o f  2007 , Pub . L.  No . 
110-53 , 121  Stat.  352 , 357-358  (cod if ied  at 5  USC 601  no te and  42  USC 20002ee 
(2000))  

 “Who’s Watching the Spies? The c iv il liberties  board goes dark  under Bush,”  
Newsweek , July  9, 2008 





National Security  and Privacy (Justice  Department)

DNA databases

Background

The col lection and banking of DNA samples raises extraordinary privacy 
and racial justice concerns.  Of particular concern is the recent trend – 
l imited almost exclusively to the United States and the United Kingdom – to 
expand DNA databases to included those who have been merely arrested 
for, and not convicted or even charged with, a crime.  Despite what is often 
claimed, DNA is not a fingerprint .  The forcible col lection and retention of 
DNA from innocent people consti tutes a significant intrusion into 
individuals’  privacy rights.

The Justice Department has proposed a regulation that wi l l  require any 
person arrested on federal charges, including misdemeanor charges, to 
submit a DNA sample to be included in the national criminal DNA databank.  
73 Fed. Reg. 21083-21087 (Apri l  18, 2008).  The  Department’s analysis 
offered in support of this regulation utterly fai ls to address the legal and 
privacy problems with the proposed regulation.  For example, although the 
analysis cites the single case that has upheld arrestee testing of persons 
arrested of violent crimes, i t does not even mention that another appellate 
court has applied firmly establ ished Supreme Court precedent to hold that 
“tak[ing] a biological specimen from a person who has been charged but not 
convicted violate[s] the Fourth Amendment to the United States 
Consti tution.”  In re Welfare of C.T.L., 722 N.W.2d 484 (Minn. App. 2006).  

Nothing in the governing statute requires the Attorney General to issue this 
unconsti tutional ly broad regulation; Congress has said only that the 
Attorney General “may” take DNA samples from arrestees.  42 U.S.C. § 
14135a(a)(1)(A).   If, after a careful, balanced analysis, the Attorney 
General agrees with the conclusion of Welfare of C.T.L. that arrestee 
col lection violates the Fourth Amendment, he has both the statutory discretion 
and the constitutional duty to adopt regulations that prohibit such collection.  See 
Chevron U.S.A., Inc. v. Natural Resources Defense Counci l , Inc., 46 7 U.S. 
837 (1984); Meredith Corp. v. F.C.C. 809 F.2d 863, 874 (D.C. Cir. 1987).

Interpol recently proposed an international genetic database that would 
al low DNA profiles col lected at state and national levels to be shared 
international ly.   The Final Report by the European Working Party on DNA 
profil ing, which served as the basis for Interpol 's resolution on DNA 
profil ing, fai led to specify the need for due process or privacy standards for 
this massive database.



Recommendations

1. Direct the Attorney General to order a detai led analysis of the pol icy 
and legal issues surrounding the blanket col lection of DNA from persons 
arrested for federal crimes and issue regulations that l imit such col lection to 
comply with the Fourth Amendment by prohibiting the taking of DNA 
samples from arrestees without a warrant.

2. Adopt a position with Interpol that any contribution to an internat ional 
DNA databank wil l  be dependent on adequate due process and privacy 
standards, and wil l  be l imited to records related to persons convicted of 
serious offenses.

Supplemental material

Department of Justice’s Regulation for DNA-sample collec tion,  Fed Reg Vol. 73, N. 
76, (proposed April 18, 2008) ( to be codified at 28 CFR Part 28) 

ACLU ’s  Comments  regarding proposed regulation on DNA sample collec tion, May 
19, 2008

 “Vast DNA Bank Pits  Polic ing Vs. Pr ivacy” Washington Post, June 3, 2006
“ US to Expand Collec tion of Cr ime Suspects ’ DNA,” Washington Post, Apr il 17, 

2008
Tania Simoncelli, “Dangerous Excurs ions: The Case Against Expanding Forens ic  

DNA Databases to Innocent Persons” DNA Fingerpr inting and Civ il Liberties  
Symposium, Summer 2006

Rothstein, Mark  and Talbott, Meghan, “The Expanding Use of DNA in Law 
Enforcement: What Role for Pr ivacy?” DNA Fingerpr inting and Civ il Liberties  
Symposium, Summer 2006

Duster, Troy, “Explaining Differential Trust of DNA Forens ic  Technology: Grounded 
Assessment or Inexplicable Paranoia?” DNA Fingerpr inting and Civ il Liberties  
Symposium, Summer 2006



Open Government (Justice  Department)

* First 100 Days Recommendation

Freedom of Information 

Background

Democracy cannot flourish in an atmosphere of secrecy and uni lateral 
assertions of executive privi lege.  Americans have a right to know what their 
government is doing and to insist that the executive branch act only within 
i ts consti tutional bounds.

Recommendations

Direct the attorney general to rescind the “Ashcroft Doctrine” regarding 
Freedom of Information Act compliance, which instructs agencies to 
withhold information whenever there is a “sound legal basis” for doing so, 
and return to the compliance standard under Attorney General Janet Reno, 
which promoted an “overal l  presumption of disclosure” of government 
information through the FOIA unless i t was "reasonably foreseeable that 
disclosure would be harmful.” 

Supplemental Material

Sample Memo direc ting Heads of Department and Agenc ies to resc ind Ashcroft 
Doctr ine (see below)

Attorney General FOIA Memorandum, Oct. 15, 2001 ( the “Ashcroft Doctr ine”)

Recommended Language

Office of the Attorney General
Washington, D.C. 20530

[Date]

MEMORANDUM FOR HEADS OF DEPARTMENTS AND AGENCIES
Subject: The Freedom of Information Act

In the 40 years  s ince the Freedom of Information Act was enacted, it has helped to 
s trengthen our democratic  form of government. The s tatute was passed in 1966 
based upon the pr inc iple that openness in government is  essential to accountability . 

In 2001, Atty . Gen. John Ashcroft released a memorandum on the Freedom of 
Information Act, which resc inded the one set out by  former Atty . Gen. Janet Reno in 
1993.  The Government Accountability  Office rev iewed the differences between the 
Ashcroft and Reno Doctr ines in 2003.



Following the issuance of the Ashcroft memorandum, Justice changed its  guidance 
for agenc ies  on FOIA implementation to refer to and reflect the two pr imary  policy  
changes in the memorandum. Firs t, under the Ashcroft memorandum, agenc ies 
making dec is ions on discretionary  disc losure are direc ted to cons ider carefully  
such fundamental values as national secur ity , effec tive law enforcement, and 
personal pr ivacy; the Reno memorandum had established an overall “presumption 
of disc losure” and promoted discretionary  disc losures to achieve “maximum 
respons ible disc losure.”  Second, according to the Ashcroft memorandum, Justice 
will defend an agency ’s withholding information if the agency has a “sound legal 
bas is”  for  such withholding under FOIA; under the Reno policy , Justice would 
defend an agency ’s withholding information only  when the agency reasonably  
foresaw that disc losure would harm an interest protected by an exemption.

The changes set out by  the 2001 Ashcroft memorandum made government more 
opaque. These changes undermine the intent of the Freedom of Information Act, 
which was meant to be a process by which the public  could inform itself about its  
government. 

We must ensure that the pr inc iple of openness in government is  applied in each and 
every  disc losure and nondisc losure dec is ion that is  required under the Act.  
Therefore, I hereby resc ind the October 12, 2001 memorandum of Atty . Gen. John 
Ashcroft and thereby re- issue the 1993 memorandum of Atty . Gen. Janet Reno.  
Federal agenc ies  and departments  will immediately  begin us ing this  policy . 

We will also soon rev ise the Discretionary  Disc losure and Waiver section of the 
"Justice Department Guide to the Freedom of Information Act."  Atty . Gen. John 
Ashcroft also rev ised tex t that was set out by  Atty . Gen. Janet Reno.

[Signed]
[Attorney General]



Open Government (Office of Management and Budget)

FOIA ombudsman

Background

As a result of continuous efforts by the Bush administration to undermine 
the Freedom of Information Act (FOIA), Congress enacted the “OPEN 
Government Act of 2007” to strengthen the public’s access to government 
documents.  The act’s centerpiece was the creation of an ombudsman to 
help FOIA requesters resolve problems without having to resort to l i tigation.  
The ombudsman assists requesters by providing informal guidance and 
nonbinding opinions regarding rejected or delayed FOIA requests.  The 
ombudsman also reviews agency compliance with FOIA.

President Bush transferred the FOIA ombudsman from the National Archives 
to the Justice Department even though the OPEN Government Act requires 
that the ombudsman position be located within the Archives.  The 
president's action violates the OPEN Government Act and effectively 
el iminates the ombudsman's independent abi l i ty to ensure that the 
administration and federal agencies comply with FOIA.

Recommendations

Return the Freedom of Information Act ombudsman back to the National 
Archives and Records Administration from the Justice Department, as the 
law requires.

Supplemental material

Coalition Letter to the Committee on Appropr iations for the House of 
Representatives regarding the Open Government Act, February  6, 2008

Letter from Senators  Leahy and Cornyn to the Direc tor of the Office of Management 
and Budget regarding the Open Government Act, February  5, 2008

Open Government Act of 2007, Pub.  L. No.  110-175, 121 Stat. 2524-2530 (codified 
at 5 USC 552 and 5 USC 552 note (2007))



Open Government (Office of Management and Budget)

Scientific freedom

Background

The Bush Administration sought to increase pol i tical control over scientific 
and academic inquiry through a series of measures that served to 
undermine the integri ty of regulatory science.  A rule publ ished by the White 
House Office of Management and Budget in 2007 granted the agency 
unprecedented power over federal agency peer review – including authority 
to impose highly rigid peer review require ments for scientific assessments 
and establ ish or approve processes for selecting reviewers.  These powers 
afforded to OMB are entirely inappropriate, given the agency's undeniable 
pol i tical motivations and i ts negl igible scientific or peer review expertise.

Executive Order 13422, issued in January 2007, effectively repealed 
President Cl inton ’s Executive Order 12866 and expanded White House 
control o f the review process.  The order requires that each agency maintain 
a regulatory pol icy office run by a pol i tical appointee to supervise the 
development of rules and documents providing guidance to regulated 
industries.  Federal agencies must identi fy “the specific market fai lure” or 
problem that justifies government intervention before deciding whether to 
issue regulations.  The White House also must review “any significant 
guidance documents” before they are issued.  By shifting the power to 
review the legitimacy of scientific findings from communities of scientists to 
the White House, the rul ing did l i ttle to improve the quali ty of regulatory 
science, while leaving i t more vulnerable to pol i tical whim.

Recommendations

Restore an appropriate balance between the White House Office of 
Management and Budget (OMB) and federal regulatory agencies.  
Specifical ly, repeal Executive Order 13422, which dramatical ly expanded 
the role of OMB in reviewing al l  agency regulations, and repeal OMB's one-
size-fits-al l  directives on peer review and risk assessment.

Supplemental material

Exec .  Order No. 12866, 3 CFR 644 (1993)
Executive Order 13422, 3 CFR 191 (2007) 
ACLU report, “Sc ience Under Siege,”  June 2005
Union of Concerned Sc ientis ts  report,  "Pres idential mandate centralizes regulatory  

power, endangers  c itizens," undated
US Congress ional Research Serv ice. Executive Order 13422 (RL33862, February  

5, 2007), by  Curtis  W. Copeland



Final Bulletin For Agency Good Guidance Practices, 72 Fed Reg. 16,3432 (January  
25, 2007)  

OMB Watch Report, “Failure to Govern,”  March 2007 



Open government (president)

Signing statements 

Background

President Bush has made a practice of issuing “signing statements” 
alongside legislation that he signs into law that include interpretations of or 
reservations from the underlying law that are at odds with the intent of 
Congress’s actions.  

For example, on December 20, 2006, President Bush added a signing 
statement to HR 6407, the “Postal Accountabi l i ty and Enhancement Act.”  In 
the statement, Bu sh asserted he had the unprecedented authority to search 
Americans’  mail  without a warrant.  HR 6407 reiterated the 30-year-old 
prohibition on opening First Class mail  of domestic origin without a warrant.  
In 1996, the postal regulations were altered to permit the opening of First 
Class mail  without a warrant in narrowly defined cases where the postal 
inspector bel ieves there is a credible threat that the package contains 
dangerous material, such as bombs.  Instead of referencing the narrow 
exception in the postal regulations, the president’s signing statement 
suggests that he is assuming broader authority to open mail  without a 
warrant. 

Recommendations

1. Repudiate all signing statements that permit deviation from statutory law based 
on claims of inherent Article II power.

2. Reaffirm the president’s obligation to abide by acts of Congress as well as the 
federal courts’ exclusive role as interpreter of the law.

Supplemental Material

Pres ident's  Statement on HR 6407 the Postal Accountability  and Enhancement Act, 
December 20, 2006



Open Government (president)

Presidential documents

Background

The Presidential Records Act of 1978 (PRA), 44 U.S.C. §§ 2201-07, was 
enacted fol lowing Watergate as an open government measure.  Under the 
act, there is a presumption that presidential records wil l  be released no 
later than 12 years after a president leaves office.  The act transfers 
“ownership, possession, and control” of al l  presidential and vice-
presidential documents from private to publ ic ha nds.  When the president 
and vice president complete their terms of office, the national archivist is 
required to assume custody of the records and make them publicly avai lable 
whenever permitted under the PRA.  Access to the records can be denied at 
the end of the 12-year embargo only i f a former or incumbent president 
claims an exemption under a “consti tutional ly based” executive privi lege or 
in the interests of national security.

In one of his last acts as president in January 1989, Ronald Reagan issued 
EO 12667, publ ished at 54 Fed. Reg. 3403 (Jan. 16, 1989).  That executive 
order establ ished procedures for presidential review and approval of record 
dispositions recommended by the archivist.  

On February 8, 2001, shortly after President Bush came into office, he was 
notified of a scheduled  release of about 68,000 pages of presidential 
records from the Reagan administration.  Fol lowing several extensions of 
time to review the records prior to release, President Bush issued EO 
13233, publ ished at 66 Fed. Reg. 56025 (Nov. 1, 2001).  That executive 
order gives the president and any former president uncontrol led discretion 
to decide whether to release to the public presidential records subject to the 
PRA.  EO 13233 has eviscerated the underlying purpose of the PRA.  It has 
barred access to presidential papers for which there are no legitimate 
consti tutional ly based or national security grounds to do so, and instead 
has been used to prevent embarrassing or i l legal actions from being made 
public. 

Recommendations

1. Repeal EO 13233, the executive order l imiting presidential authority 
to release presidential documents of his or her predecessor, and restore 
President Reagan ’s EO 12667.  

2. Issue an executive order confirming that the vice president is an enti ty 
within the executive branch and is subject to the same requirements as the 
president vis à vis the preservation of presidential records. 



Supplemental material

Pres idential Records Act Amendments  of 2007, HR 1255, 110th Congress. (2007).
Exec .  Order 13233, 3 CFR 815 (2001)
Exec .  Order 12667, 3 CFR 208 (1989)
U.S. Dis tr ic t Court  for  the Dis tr ic t of Columbia, dec is ion descr ibing the PRA in 

detail and the requirements  for responding to requests  for documents  under the 
Act, October 1, 2007

U.S. Dis tr ic t Court for  the Dis tr ic t of Columbia, opinion address ing the issue of 
whether the Office of the Vice Pres ident falls  under the PRA, inc luding a 
summation of the adminis tration’s arguments , September 20, 2008

44 USC §§2201-2207 (1978)



Open Government (a l l  agencies)

Federal websites 

Background

Congress passed the E-Government Act of 2002, 44 U.S.C. §§ 101, et seq. 
to improve the management and promotion of electronic government 
services and processes through a federal chief information officer within 
OMB.  It establ ishes several measures that require agency use of Internet-
based information technology to improve public access to government 
information and services.  The act became effec tive in Apri l  2003.  Although 
some federal agencies have made progress towards compliance, over five 
years later most sti l l  fal l  far short of ful l  compliance with the law.  

Recommendations

Issue an executive order to require ful l  implementation of the E-Government 
Act by federal agencies, and to establ ish measures for accountabi l i ty for 
those that fai l  to do so.

Supplemental material

US Congress ional Research Serv ice. Reauthor ization of the E-Government Act: A 
Br ief Overv iew (RL34492, May 14, 2008), by  Jeffery  W. Seifert.

OMB memo, “ Implementation Guidance for the E-Government Act of 2002,”  August 
1, 2003 

"Hearing Examines E-Government Act," Contra Costa Times , October 16, 2007 
E-Government Act of 2002, HR 2458, 107th Congress (2002).



Open Government (Justice  Department)

DOJ politicization

Background

As the hiring scandals of 2007-2008 revealed, the Department of Justice 
has become overly pol i ticized in the past 8 years.  Pol i tics has been 
al lowed to trump fideli ty to the law.

Recommendations

The attorney general should create a blue-ribbon commission to study and 
make recommendations on remedying the pol i ticization of the Department of 
Justice under the Bush Administration.  The commission should report on i ts 
recommendations within 90 days.  



Open Government (a l l  agencies)

Overclassification

Background

Overclassification of publ ic documents is running rampant within the federal 
government.  Ultimately, this threatens to poison the open functioning of 
government that is vi tal to a healthy, well-functioning democracy.  

Recommendations

1. End the practice of reclassifying declassified documents, revise 
classification procedures to end overuse, and end the practice  of using 
control markings to improperly restrict publ ic access to unclassified 
information. 
2. Reform mil i tary and intel l igence classification rules to reduce 
unnecessary classification and reduce the time period materials may be 
classified in compliance with the Moynihan Commission Report.   
3. Educate classifying  officials regarding the negative security 
consequences of over-classification and hold original classification 
authorities responsible for their classification decisions, with penalties for 
over-classification and rewards for disseminating information. 
4. Draft documents in a manner that al lows the greatest distribution of 
information possible to those in the intel l igence and law enforcement 
communities that can use the information to increase security, to  members 
of Congress, and to the public at large.

Supplemental material

US Congress ional Research Serv ice. “Sens itive But Unc lass ified” and Other 
Federal Secur ity  Controls  on Sc ientific  and Technical Information: His tory  and 
Current Controversy (RL31845, February  20, 2004), by  Genev ieve J . Knezo

Report of the Commiss ion on Protecting and Reduc ing Government Secrecy Report 
(“Moynihan Commiss ion”) , 1997

American Assoc iation for the Advancement of Sc ience, “Sc ience and Secur ity  in the 
Post-9/11 Env ironment,”  2004

ALCU Report, “Sc ience Under Siege,”  June 2005
OpenTheGovernment.org Report, “Secrecy Report Card 2008,”  September 9, 2008



Justice  & Human Rights  (president) 

* First 100 Days Recommendation

Death penalty

Background

The federal death penalty system suffers from racial disparities.  Race, 
class and geography play significant roles in who receives death sentences 
and who actual ly has the sentence imposed.  One hundred and thirty 
innocent people have been released from death row and there is evidence 
that innocent people have been executed.  As a result of this injustice some 
states have insti tuted moratoriums to study their capital punishment system.  
The federal death penalty also faces these problems.  

In 2000, the United States Department of Justice produced a statistical 
report that demonstrated that the federal death penalty was plagued by 
racial disparities.  After the 2000 statistical study was released, President 
Bi l l  Cl inton determined that the Department of Justice needed time to 
continue the examination of the federal capital punishment system and 
ordered more examination. 

The new study was authorized by Janet Reno under the Clinton 
administration.  A supplemental report was created by Attorney General 
John Ashcroft (the “Ashcroft Report”), but controversy resulted from its 
fai lure to account for race-of-the-victim discrimination.  

The president of the United States has the consti tuti onal power to declare a 
moratorium on the federal government’s use of capital punishment.  Article 
II, Section 2, Clause 1 of the United States Consti tution gives the president 
“Power to Grant Reprieves and Pardons for Offenses against the United 
States.” This authority al lows the president to grant reprieves to everyone 
on federal death row unti l  the issues of racial, ethnic and geographic 
dispar ities are studied and, i f possible, addressed. The president can also 
exercise the pardon power to commute al l  of the sentences on federal death 
row that were given during this time of questionable justice.

Recommendations

1. Declare a federal death penalty moratorium unti l  racial disparities are 
addressed. 
 
2. Order a new federal study to examine, in particular, why cases are 
selected for federal prosecution instead of state prosecution, which cases 
receive plea offers, and the characteristics of cases in which the death 



penalty is sought by the attorney general. 

Supplemental material

Amnesty  International Report, “Death by Discr imination,”  Apr il 2003
Department of Justice Statis tical Survey (1988-2000) on the Federal Death Penalty  

System, September 12, 2000
“Mr. Ashcroft’s Sk impy Report,”  The New York  Times , June 10, 2001 
ACLU report,  “The Pers is tent Problem of Rac ial Dispar ities  in the Federal Death 

Penalty ,”  June 25, 2007
“Death and Dispar ity ,”  The Nation, June 15, 2001 
ACLU Letter to the House Judic iary  Committee oppos ing the Death Penalty  Reform 

Act of 2006, March 29, 2006
Federal Death Penalty  Abolition Act of 2008, H.R. 6875, 110th Congress. (2008)
Federal Death Penalty  Abolition Act of 2007, S. 447, 110th Congress. (2007)
Sample Pres idential Statement on Federal Death Penalty  (see below)

Recommended Language

Presidential Statement – Federal Death Penalty

The death penalty  in both s tate and federal jur isdic tions has numerous problems.  
There is  ev idence showing that race, c lass and geography play  s ignificant roles  in 
who receives a death sentence and who is  ac tually  put to death.  In fac t, as  of 
October 2008 the next s ix  people scheduled to be executed by the federal 
government were Afr ican-American men.  We must s tudy carefully  and address 
rac ial dispar ities  in the federal death penalty , and no executions should take place 
until this  occurs .

Federal regulations require that the United States Attorneys submit for  the Attorney 
General's  rev iew all cases indic ted for federal c r imes that could qualify  for the 
death penalty .  The Attorney General then author izes death penalty  prosecutions 
from this  group.  Data from the terms of Attorney Generals  Reno, Ashcroft and 
Gonzales demonstrate that each was most likely  to author ize the death penalty  in 
cases in which at least one v ic tim was white.  Discr imination on the bas is  of the 
v ic tim’s race sends the intolerable message that the government values the life of 
some v ic tims, based on their  race, more than others .  

There is  ample ev idence that a federal morator ium is  necessary  until these 
problems can be examined proper ly .  While reports  have been produced in the past 
by  attorneys general, those reports  did not go far enough.  A new federal s tudy 
should examine, in particular, why cases are selec ted for federal prosecution 
ins tead of s tate prosecution, which cases receive plea offers , and the 
character is tics  of cases in which the death penalty  is  sought by  the Attorney 
General. 



The Office of the Pres ident of the United States hereby uses its  Pardon Power and 
dec lares a morator ium until a thorough report is  produced and we can analyze why 
rac ial dispar ities  ex is t in the federal death penalty .



Justice  and Human Rights  (Treasury Department)

Travel to Cuba

Background

For almost fifty years the United States has had in place an embargo 
against Cuba, but i t has fai led to achieve the government’s objective of 
ending the Castro government.  The pol icy, especial ly as embodied in 
restrictions on financial transactions for travel to Cuba, has largely 
prevented the exchange of ideas that is more l ikely to bring about 
democratic reforms, and has l imited the freedom of Americans to travel and 
engage in dialogue with Cuban citizens.  Ending the embargo has 
increasing bipartisan support in Congress.  

In 2004, new regulations adopted at the direction of President Bush 
imposed far harsher l imits on visi ts and remittances to family members in 
Cuba.  Before the 2004 regulations, Americans could travel to Cuba once 
every 12 months to visi t relatives, and could go more o ften under a 
humanitarian exception for emergencies such as grave i l lness.  Under the 
Bush regulations, visi ts were l imited to once every 3 years with no 
humanitarian exception.  In addition, the scope of family permitted to make 
visi ts was narrowed.  These regulations further undermine family 
relationships, violate humanitarian principles, and are counterproductive.

Recommendations

1. Direct the Treasury Department to immediately issue amendments to 
the Cuban Assets Control Regulations, part 515 of chapter V of 31 CFR, to 
al low financial transactions without a l icense for travel to Cuba for 
educational, cultural, artistic, rel igious and other purposes relating to the 
exchange of ideas and information .

2. Direct the Treasury Department to immediately issue amendments to 
the Cuban Assets Control Regulations, part 515 of Chapter V of 31 CFR, to 
al low unl imited visi ts to family members in Cuba and to al low remittances to 
meet family needs.

3. Restore regulations in effect prior to 2004 al lowing ful ly hosted travel 
to Cuba for any purpose .



Justice  & Human Rights  (State  Department, Justice  Department)

Human rights treaties

Background

Since 1992, the U.S. has ratified three major human rights treaties in 
addition to two optional protocols.  Yet, very l i ttle oversight and minimal 
legislative initiatives have focused on codifying the rights and obl igations 
under these treaties and protocols.  In most cases, U.S. action has been 
l imited to the periodic reporting and review process by the Geneva-based 
committees monitoring complian ce with these treaties.  International human 
rights treaties should not be seen as merely non-binding international 
commitments between countries with no domestic effect, but rather must be 
treated as the supreme law of the land – exactly how the framers of the U.S. 
Consti tution intended. 

Recommendations

The new administration wil l  have a unique opportunity to reassert the 
commitment of the United States to the rule of law as well  as to send a clear 
message to the world regarding the new leadership role of the U.S. vis-à-vis 
human rights issues.  Steps i t should take to do that should include: 

1. Ful ly implement U.S. treaty obl igations by reactivating the Interagency 
Working Group on Human Rights Treaties (which under the Bush 
administration was replaced by the Policy Coordination Committee on 
Democracy, Human Rights and International Operations). The interagency 
working group was created under Executive Order 13107 on December 10 
1998 with a strong mandate stating that “i t shal l  be the pol icy and practice 
of the Government…ful ly to respect and implement i ts obl igations under the 
internatio nal human rights treaties to which i t is a party,” including the 
ICCPR (International Covenant on Civi l  and Poli tical Rights), the CAT 
(Convention Against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment), and the CERD (Convention on the El imination of 
Al l  Forms of Racial Discrimination), “and other relevant treaties … to which 
the United States is now or may become a party in  the future.”

2. The Working Group should create an open and transparent process 
for treaty reporting, coordinated by permanent staffers (which is the practice 
for the State Department’s human rights reports on other countries).  In 
particular, a database for tracking compliance with various treaty 
obl igations should be continual ly updated and open to the public, and 
mechanisms should be created to a l low for review of U.S. treaty reports by 
the public and other branches of government before their submission to 
international bodies.  



3. The Working Group should compile a comprehensive human rights 
report on the United States on an annual basis (again, as is currently done 
by the State Department for other countries). 

Supplemental material

United Nations Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment, Adopted December 10, 1984

United Nations Convention on the Elimination on All Forms of Discr imination against 
Women, Adopted 1979

Exec .  Order 13107, 3 CFR 234 (1998).
United Nations International Convention on the Elimination of All Forms of Rac ial 

Discr imination,  adopted January  4, 1969
United Nations International Covenant on Civ il and Political Rights , adopted 

December 16, 1966



Justice  & Human Rights  (Justice  Department)

Mutual Legal Assistance Treaties

Background

Since 9/11, the United States has negotiated with other nations a series of 
new extradition treaties and Mutual Legal Assistance Treaties (MLATS), 
which govern how law enforcement agencies cooperate.  Some of these 
agreements contain provisions that do not comport with International 
Human Rights principles – for example, insufficient protections against 
torture or abuse, or insufficient protections  for the rights of criminal 
defendants to mount an adequate defense.

Recommendations

Open a review of al l  MLATs and extradition agreements negotiated by Bush 
Administration for the purpose of assuring that they conform to Human 
Rights Principles – for example, those contained in the International 
Covenant on Civi l  and Poli tical Rights (ICCPR).  



 Justice  & Human Rights  (Bureau of Prisons)

 ‘Special Administrative Measures’ for prisoners

Background

Less than two months after the September 11 terrorist attacks on the United 
States, the Department of Justice issued an interim rule that drastical ly 
expanded the scope of the Bureau of Prisons’  (BOP) powers under the 
special administrative measures (SAM) promulgated in the mid-1990 ’s after 
the first bombings of the World Trade Center and the Alfred P. Murrah 
Federal Bui lding in Oklahoma.  See  66 Fed. Reg. 55062 (October 31, 2001).  
The regulation became effective immediately without the usual opportunity 
for prior publ ic comment.  After 5,000 comments were submitted opposing 
the new regulations, the Bureau of Prisons final ized the rule nearly six 
years later in Apri l  of 2007.  See  64 Fed. Reg. 16271 (Apri l  4, 2007).    

The Apri l  2007 rules violate the attorney-cl ient privi lege and the righ t to 
counsel guaranteed by the Consti tution.  These SAM regulations al low the 
attorney general unl imited and unreviewable discretion to strip any person 
in federal custody of the right to communicate confidential ly with an 
attorney.

The provisions for monitoring confidential attorney-cl ient communications 
apply not only to convicted prisoners in the custody of the BOP, but to al l  
persons in the custo dy of the Department of Justice, including pretrial 
detainees who also have not been convicted of crime and are presumed 
innocent, as well  as material witnesses and immigration detainees, who are 
not accused of any crime.  28 C.F.R. § 501.3(f).   

Recommendations

1. The Justice Department should repeal the regulation that directs the 
Bureau of Prisons to faci l i tate the monitoring or review of communications 
between detainees and attorneys.  Repeal the Special Administrative 
Measures (SAMs) that restrict communications by certain Bureau of Prisons 
detainees and prisoners, and end the abi l i ty of wardens and the attorney 
general to issue SAMs.  In particular, 28 C.F.R. §§ 501.2(e), 501.3(d), (f) 
should be repealed.  And 28 C.F.R. §§ 501.2(c), 501.3(c) should be 
amended to comply with the previous regulations.

2. Because of the extreme social isolation al lowable under the SAMs, 
the BOP should conduct a mental health screening of al l  individuals 
currently subject to the SAM rules.  This screening should be performed by 
competent and objective mental health personnel.  Any individuals 
identified as seriously mental ly i l l  should be immediately removed to an 



insti tution that can provide appropriate mental health services in an 
appropriate setting.  

Supplemental material

ACLU et. al., Comments  Submitted to Department of Justice, Regarding 
Eavesdropping on Confidential Attorney-Client Communications, 66 Fed. Reg. 
55062 (proposed October 31, 2001) (submitted Dec. 20, 2001) 

ACLU et. al., Comments  Submitted to Bureau of Pr isons, Limited Communication for 
Terror is t Inmates, 71 Fed. Reg. 16520-1 6525 (proposed April 3, 2006) 
(submitted June 2, 2006)

Letter from Kenneth Roth, Executive Direc tor, Human Rights  Watch, to Sen. Patr ick  
Leahy, November 19, 2001

Akhil Reed Amar & Vikram David Arnar, “The New Regulation Allowing Federal 
Agents  to Monitor Attorney-Client Conversations: Why It Threatens Fourth 
Amendment Values,”  34 Conn. L. Rev. 1 163 (2002)

Heidi Boghos ian, “Taint Teams and Firewalls : Thin Armor for Attorney-Client 
Pr iv ilege,”  1 Cardozo Pub. L. Pol'y  & Ethics  J . 15 (2003)

Marjor ie Cohn, “The Ev isceration of the Attorney-Client Pr iv ilege in the Wake of 
September 11,”  2001, 71 Fordham L. Rev. 1233 (2003)

Paul R. Rice & Benjamin Parlin Saul, “ Is  the War on Terror ism a War on Attorney-
Client Pr iv ilege?” Criminal Justice Magaz ine, American Bar Assoc iation, Summer 
2002



Justice  & Human Rights  (Bureau of Prisons)

Prisoner communications

Background

On Apri l  3, 2006, the Bureau of Prisons proposed a new regulation 
imposing severe restrictions on the abi l i ty of persons in bureau custody to 
communicate with the outside world.  Although the regulation is ti tled 
“Limited Communication for Terrorist Inmates,” the regulation can be 
applied to persons who have not been convicted or charged with any act of 
terrorism, or indeed with any crime at al l .   See  71 Fed. Reg. 16520-16525 
(Apr. 3, 2006).  This proposed rule has never been final ized, although i t is 
set for final action in November 2008.

The proposed regulation provides that a BOP warden may determine that a 
person in BOP custody has “an identifiable l ink to terrorist-related activi ty.”  
The warden ’s actions are not subject to external review.  28 C.F.R. § 
540.200(a).  Once a person is so d esignated, his or her communications 
with the outside world are al l  but el iminated.  See  28 C.F.R. §§ 540.202(a); 
540.203(a); 540.204(a)(1).  For example, there is no provision for 
communication with friends, relatives other than immediate family, or 
members of the news media.  

The regulation also threatens the operation of a free press in that i t would 
completely bar a class of persons from commu nicating with the news media 
in any form.  Such a ban is unprecedented in American jurisprudence.  
Under existing case law it is also unconsti tutional; the Supreme Court has 
consistently assumed that communications between prisoners and members 
of the news media enjoy consti tutional protection.

The proposed regulation is also unnecessary as existing bureau regulations 
al low prison officials to control and l imit prisoners’  correspondence, 
telephone cal ls, and visi ts, and to monitor those communications to detect 
and prevent possible criminal activi ty.

Recommendations

Withdraw Proposed Rule 28 CFR 540.200 et seq.

Supplemental Material

 Limited Communication for Terror is t Inmates, 28 CFR 540 (2008)



Justice  & Human Rights , Drug Policy  (Justice  Department)

Crack/Powder Sentencing

Background

For 20 years, a disparity has existed in the Federal Sentencing Guidel ines 
between the sentences given out for sale or possession of cocaine in i ts 
crack and powder forms.  According to current guidelines, a conviction for the 
sale of 500 grams of powder cocaine results in a 5-year mandatory minimum 
sentence, while the same penalty is  triggered for sale or possession of only 5 grams 
of crack coca ine.  

This 100:1 disparity in the mandatory minimum sentences is  not only unjust, it is  
unwarranted by the facts.  Experts from the medical, scientific, and criminal justice 
communities have all testified that there is  no basis for the sentencing disparity.

Recommendations

The attorney general should revise the US Attorneys’  Manual to require that 
crack offenses are charged as “cocaine” and not “cocaine base,” effectively 
resulting in el imination of the disparity.  

There is currently no regulation in place to be amended or repealed; there 
is, of course, a federal statutory scheme that prohibits cocaine use unless 
pursuant to prescription or approved research.  US Attorneys, however, 
have broad charging discretion to decide what types of cases to prosecute, 
and with drugs, what threshold amounts wil l  trigger prosecution.  The US 
Attorneys’  Manual contains guidel ines promulgated by the attorney general 
and fol lowed by U.S. Attorneys and their assistants.

Supplemental material

ACLU Report, “Cracks in the System: 20 Years  of the Unjust Federal Crack 
Cocaine Law,” October 2006

ACLU Comments  to the U.S. Sentenc ing Commiss ion on Cocaine Sentenc ing Policy , 
March 16, 2007

ACLU Comments  to the U.S. Sentenc ing Commiss ion in Support of Cocaine 
Sentenc ing Guideline Change Retroactiv ity , October 29, 2007

ACLU Testimony to the Senate Judic iary  Subcommittee on Crime and Drugs 
Regarding Federal Cocaine Sentenc ing Laws, February  12, 2008

ACLU Letter Urging Senators  to Support S. 1711, the Drug Sentenc ing Reform and 
Cocaine Kingpin Traffick ing Act of 2007, February  4, 2008

Justice Roundtable Letter to the House of Representatives on crack cocaine 
sentenc ing reform, February  15, 2008

News Compilation of Crack / Powder Cocaine Sentenc ing Issues



Drug Sentenc ing Reform and Cocaine Kingpin Traffick ing Act of 2007, S. 1711, 
110th Congress (2007)

Statement of Sen. Biden, Senate Judic iary  Subcommittee on Crime and Drugs 
hear ing on “Federal Cocaine Sentenc ing Laws: Reforming the 100:1 Crack 
Powder Dispar ity ”

Statement of Sen. Edward Kennedy ,  Senate Judic iary  Subcommittee on Crime and 
Drugs hear ing on “Federal Cocaine Sentenc ing Laws: Reforming the 100:1 
Crack Powder Dispar ity ”

Statement of Sen. Patr ick  Leahy, Senate Judic iary  Subcommittee on Crime and 
Drugs hear ing on “Federal Cocaine Sentenc ing Laws: Reforming the 100:1 
Crack Powder Dispar ity ”

Statement of Richard Hinojosa, Senate Judic iary  Subcommittee on Crime and Drugs 
hear ing on “Federal Cocaine Sentenc ing Laws: Reforming the 100:1 Crack 
Powder Dispar ity ”

Testimony of Judge Reggie B. Walton, Senate Judic iary  Subcommittee on Crime 
and Drugs hear ing on “Federal Cocaine Sentenc ing Laws: Reforming the 100:1 
Crack Powder Dispar ity ”

Testimony of James Felman, Senate Judic iary  Subcommittee on Crime and Drugs 
hear ing on “Federal Cocaine Sentenc ing Laws: Reforming the 100:1 Crack 
Powder Dispar ity ”

Open Letter to Congress on Crack Powder Cocaine Sentenc ing Reform: A group of 
57 concerned parties  request that Congress enact spec ific  reforms to the 
federal sentenc ing scheme for cocaine offenses, October 2, 2007

ACLU Testimony: Jesselyn McCurdy, Legis lative Counsel for the ACLU, before the 
U.S. Sentenc ing Commiss ion hear ing on cocaine and sentenc ing policy , 
November 14, 2006

U.S. Sentenc ing Commiss ion Report to Congress, “Cocaine and Federal Sentenc ing 
Policy ," May 2007 

U.S. Sentenc ing Commiss ion Report to Congress, “Cocaine and Federal Sentenc ing 
Policy ,”  February  1995

Kimbrough v . United States, 128 S. Ct. 558 (2007)
Kimbrough v . United States, 128 S. Ct. 558 (2007) (ACLU amicus br ief)



Drug Policy  (various agencies)

Medical marijuana

Background

The treatment of medical mari juana in the United States has been punitive 
rather than recognizing the legitimate medical and humanitarian purposes 
to which the drug can be put. 

For example, despite a federal law mandating “adequate competition” in the 
production of Schedule I drugs, mari juana remains the only scheduled drug 
that the DEA prohibits from being produced by private laboratories for 
sc ientific research (LSD, heroin and cocaine, are al l  avai lable to 
researchers).  Lyle Craker (who is represented by the ACLU), the director of 
the Medicinal Plant Program at the University of Massachusetts, appl ied 
over seven years ago to the DEA for a l icense to produce mari juana for use 
by scientists in cl inical trials to determine whether mari juana meets the 
FDA’s standards for medical safety and  efficacy.  In February 2007, 
fol lowing a multi-year administrative law hearing, DEA Administrative Law 
Judge Mary El len Bittner issued an opinion and recommended urging the 
DEA to grant Craker’s application. But with no set deadline to respond, DEA 
appears to be using delay as i ts primary tactic as i t has fai led to respond to 
Judge Bittner’s opinion.

Recommendations

1. Halt the use of Justice Department funds to arrest and prosecute 
medical mari juana users in states with current laws permitting access to 
physician-supervised medical mari juana. In particular, the US Attorney 
general should update the US Attorneys’  Manual to de-priori tize the arrest 
and prosecution of medical mari juana users in medical mari juana states.  
There is currently no regulation in place  to be amended or repealed; there 
is, of course, a federal statutory scheme that prohibits mari juana use unless 
pursuant to approved research.  But US Attorneys have broad charging 
discretion in determining what types of cases to prosecute, and with drugs, 
what threshold amounts that wi l l  trigger prosecution.  The US Attorneys’  
Manual contains guidel ines promulgated by the Attorney general and 
fol lowed by US Attorneys and their assistants.

2. The DEA Administrator should grant Lyle Craker’s application for a 
Schedule I l icense to produce research-grade medical mari juana for use in 
DEA- and FDA-approved studies.  This would only require DEA to approve 
the current recommendation of i ts own Administrative Law Judge.



3. All  relevant agencies should stop denying the existence of medical 
uses of mari juana – as nearly one-third of states have done by enacting 
laws – and therefore, under existing legal cri teria, reclassify mari juana from 
Schedule I to Schedule V.

4. Issue an executive order stating that, “No veteran shal l  be denied 
care  solely on the basis of using mari juana for medical purposes 
in  compliance with state law.” Although there are many known instances of 
veterans being denied care as a result of medical mari juana use, we have 
not been able to identi fy a specific regulation that mandates or authorizes 
this pol icy.

Supplemental material

• ACLU Complaint in County  of Santa Cruz v . Mukasey, November 28, 2007
• American College of Phys ic ians Pos ition Paper, “Supporting Research into 
the Theraputic  Role of Marijuana,”  2008
• Americans for Tax Reform Letter in Support of Ly le Craker
• Compendium of Sc ientific  Research Evaluating the Safety  of Marijuana
• Congress ional Sign-On Letter to DEA Adminis trator Karen P. Tandy in 
Support of Ly le Craker 
• County  of Santa Cruz v  Mukasey, No. 03-1802 (D. Northern Calif. August 19, 
2008)
• Nationwide Public  Opinion Polls  Regarding Medical Marijuana
• New Mexico’s Law Establishing a State-Run Medical Marijuana Dis tr ibution 
System, The Lynn and Er in Compass ionate Use Act, effec tive 7-1-07
• Compilation of news c lips  on Medical Marijuana Research Obstruction Issues
• Compilation of news c lips  on Federal Government’s Effort to Undermine State 
Medical Marijuana Laws
• National Adv isory  Counc il on Drug Abuse, “Prov is ion of Marijuana and Other 
Compounds For Sc ientific  Research – Recommendations of the National Ins titute on 
Drug Abuse National Adv isory  Counc il,”  January  1998 
• Adminis trative Law Judge’s (ALJ) Opinion and Recommended Ruling, 
Findings of Fact, Conc lus ions of Law and Dec is ion (recommendation), (February  
12, 2007)
• Organizations Endors ing the Legitimacy of Medical Marijuana
• Organizations That Have Written to DEA in Support of Professor Craker 's  
Application
• Profi le of Ly le Craker, Ph.D.
• Sens. Edward Kennedy and John Kerry  Letter in Support of Ly le Craker
• Lis t of States That Have Passed Laws to Protect Medical Marijuana Patients   
• H.Amdt. 674 to Commerce, Justice, Sc ience, and Related Agenc ies 
Appropr iations Act of 2008, HR 3093, 110th Congress (2008)
• Timeline of Events  -  In the Matter of Ly le Craker 



Civil rights (a ll  agencies) 

* First 100 Days Recommendation

Discrimination against sexual minorities with federal dollars

Background

Policies that al low individuals to be denied jobs or lose them over factors 
that are unrelated to job performance or abi l i ty are unjust.  Recognizing 
that, President Cl inton in 1998 signed EO# 13087, which banned 
discrimination based on sexual orientation in federal employment.  
However, there is sti l l  no bar to discrimination based on gender identi ty.  

In addition, there is no bar to discriminat ion based upon either sexual 
orientation or gender identi ty by federal contractors.  Approximately 26 
mil l ion workers, or about 22 percent of the U.S. civi l ian workforce, are 
employed by federal contractors.  That is nearly 10 times as many people as 
are directly employed by the government, including postal workers.  
Hearings on the Office of Federal Contract Compliance Programs Before the 
Subcomm. On Employer-Employee Relations of the House Comm. on 
Economic and Educational Opportunities, 104th Cong., 1st Sess. (1995) 
(statement of Deputy Assistant Secretary of Labor for Federal Contract 
Compliance Shirley J. Wilcher).

In the absence of an executive order protecting persons employed by 
federal contractors against discrimination based on sexual orientation, the 
federal government has no assu rance that i ts contractors are fol lowing the 
type of nondiscriminatory employment practices that have governed the 
civi l ian federal workforce with respect to sexual orientation for 10 years.  

Expanding the nondiscrimination requirements imposed on federal 
contractors to include sexual orientation and gender identi ty does not 
require any additional statutory authority.  In 1941 President Frankl in D . 
Roosevelt ordered federal agencies to condition defense contracts on an 
agreement not to discriminate based on race, creed, color, or national 
origin.  In 1963, President Kennedy reinforced the pol icy with a new 
executive order, and in 1965, President Johnson signed the current 
executive order, EO # 11246, which was subsequently amended.  Nearly al l  
federal contracts are covered by the order.  The same procurement statutes 
and inherent consti tutional executive power that provided authority for the 
executive orders on contractors can provide sufficient authority for a new 
executive order.  The President’s authority to issue those orders has been 
consistently upheld by the courts.

Recommendations



The president should fol low in the honorable footsteps of presidents 
Roosevelt, Kennedy, and Johnson in expanding the prohibition on 
discrimination in government.  Specifical ly: 

1. The president should issue an executive order making i t a condition of 
al l  federal contracts and subcontracts that the contractor and subcontractor 
agree not to discriminate on the basis of sexual orientation or gender 
identi ty in any hiring, firing or terms and conditions of employment.

The Department of Labor, Office of Federal Contract Compliance, 
should issue implementing regulations requiring al l  government 
contracts to contain an equal opportunity clause that forbids sexual 
orientation and gender identi ty discrimination by federal contractors 
and subcontractors.  As a model, the administration can use current 
Executive Order 11246, which bans discrimination by contractors and 
subcontractors on the basis of race, rel igion, sex and national origin.  
Similarly, the Department of Labor can use 41 CFR 60-1.4 as a model.

2. The president should issue an executive order updating and 
expanding EO# 13087 to prohibit discrimination based upon gender identi ty 
in federal employment, and ordering al l  agencies to take those steps 
necessary to implement the order.

Supplemental material

• Model Execu tive Order ,  Expansion  of  Nondiscr imination  Requirements fo r  
Federal Contracts 
• Model Amendment to  Execu tive Order  11478 , Equal Employment Opportun ity  
in  the Federal Government 

Model Language

Executive Order No. _____

FURTHER AMENDMENT TO EXECUTIVE ORDER 11478, 
EQUAL EMPLOYMENT OPPORTUNITY IN THE FEDERAL GOVERNMENT

By the author ity  vested in me as Pres ident by  the Constitution and the laws of the 
United States, and in order to prov ide for a uniform policy  for the federal 
government to prohibit  discr imination based on gender identity , it is  hereby ordered 
that Executive Order 11478, as  amended, is  further amended as follows:

The firs t sentence of section 1 is  amended by substituting “age, sexual or ientation, 
gender identity ”  for  “age, sexual or ientation.”





Executive Order No. _____

EXPANSION OF NONDISCRIMINATION 
REQUIREMENTS FOR FEDERAL CONTRACTS

     Under and by v ir tue of the author ity  vested in me as Pres ident of the United 
States by the Constitution and s tatutes  of the United States, it is  ordered as follows:

Part I- -Nondiscr imination in Employment by  Government Contractors  and 
Subcontractors

     Subpart A--Duties  of the Secretary  of Labor

     Sec. 101. The Secretary  of Labor shall be respons ible for the adminis tration and 
enforcement of Parts  I and II of this  Order. The Secretary  shall adopt such rules  
and regulations and issue such orders  as  are deemed necessary  and appropr iate to 
achieve the purposes of Parts  I and II of this  Order.

     Subpart B--Contractors ' Agreements

     Sec. 102. Except in contrac ts  exempted in accordance with Section 103 of this  
Order, all Government contrac ting agenc ies shall inc lude in every  Government 
contrac t hereafter entered into the following prov is ions:
     "Dur ing the performance of this  contrac t, the contrac tor agrees as follows:
     "(1) The contrac tor will not:
          “ (a) fail or  refuse to hire or to discharge any indiv idual, or  otherwise to 
discr iminate against any indiv idual with respect to the compensation, terms, 
conditions, or pr iv ileges of employment of the indiv idual, because of such 
indiv idual's  sexual or ientation or gender identity ;
          “ (b) limit, segregate, or c lass ify  the employees or applicants  for employment 
of the employer in any way that would depr ive or tend to depr ive any indiv idual of 
employment opportunities  or otherwise  adversely  affec t the s tatus  of the indiv idual 
as  an employee, because of such indiv idual's  sexual or ientation or gender identity ;
          “ (c )  discr iminate against any indiv idual because of the sexual or ientation or 
gender identity  of the indiv idual in admiss ion to, or employment in, any program 
established to prov ide apprenticeship or other training;
          “ (d) discr iminate against an indiv idual because such indiv idual opposed any  
ac t or practice prohibited by this  Order or because such indiv idual made a charge, 
ass is ted, tes tified, or partic ipated in any  manner in an investigation, proceeding, or 
hear ing under this  Order;
         “ (e) coerce, intimidate, threaten, or interfere with any indiv idual in the 
exerc ise or enjoyment of, or  on account of such indiv idual's  hav ing exerc ised, 
enjoyed, or ass is ted in or encouraged the exerc ise or enjoyment of, any r ight 
granted or protected by this  Order; or
         “ ( f)  take an action descr ibed in paragraphs (a) through (e) against an 
indiv idual based on the sexual or ientation or gender identity  of a person with whom 
the indiv idual assoc iates  or has assoc iated.
     “ (2) The contrac tor agrees to post in conspicuous places, available to 
employees and applicants  for employment, notices to be prov ided by the 
contrac ting officer setting forth the prov is ions of subsection (1).



     "(3) The contrac tor will, in all solic itations or advertisements  for employees 
placed by or on behalf of the contrac tor, s tate that all qualified applicants  will 
receive cons ideration for employment without regard to sexual or ientation or gender 
identity .
     "(4) The contrac tor will send to each labor union or representative of workers  
with which he has a collec tive bargaining agreement or other contrac t or 
unders tanding, a notice, to be prov ided by the agency contrac ting officer, adv is ing 
the labor union or workers ' representative of the contrac tor 's  commitments  under 
Section 102 of this  Order, and shall post copies  of the notice in conspicuous places 
available to employees and applicants  for employment. 
     “ (5) In this  Order, the term `sexual or ientation or gender identity ' means 
____________________________________., whether real or perceived.
     “ (6) Notwiths tanding any other prov is ion of this  Order, this  Order does not 
author ize or require any entity  to:
         (a)  adopt or implement a quota on the bas is  of sexual or ientation or gender 
identity ; 
         (b)  give preferential treatment to an indiv idual on the bas is  of sexual 
or ientation or gender identity ; 
         (c ) enter into an order or consent decree that inc ludes a quota, or preferential 
treatment to an indiv idual, based on  sexual or ientation or gender identity ; or 
         (d)  collec t s tatis tics  on sexual or ientation or gender identity .
     “ (7) Notwiths tanding any other prov is ion of this  Order, this  Order does not:
         (a)  repeal or modify  any Federal, State, terr itor ial, or  local law creating a 
spec ial r ight or preference concerning employment or an employment opportunity  
for a veteran;
         (b)  prohibit a covered entity  from enforc ing rules  regarding nonprivate sexual 
conduct, if the rules  of conduct are des igned for, and uniformly  applied to, all 
indiv iduals  regardless of sexual or ientation or gender identity ; or
         (c )  apply  to the prov is ion of employee benefits  to an indiv idual for  the benefit 
of the domestic  partner of such indiv idual.
     "(8) The contrac tor will comply  with all prov is ions of this  Order, and of the rules , 
regulations, and relevant orders  of the Secretary  of Labor.
     "(9) The contrac tor will furnish all information and reports  required by this  
Order, and by the rules , regulations, and orders  of the Secretary  of Labor, or 
pursuant thereto, and will permit access to his  or her books, records, and accounts  
by  the contrac ting agency and the Secretary  of Labor for purposes of investigation 
to ascertain compliance with such rules , regulations, and orders .
     "(10) In the event of the contrac tor 's  noncompliance with the nondiscr imination 
c lauses of this  contrac t or with any of such rules , regulations, or orders , this  
contrac t may be canceled, terminated or suspended in whole or in part and the 
contrac tor may be dec lared ineligible for fur ther Government contrac ts  in 
accordance with procedures author ized in this  Order, and such other sanctions 
may be imposed and remedies invoked as prov ided in this  Order, or by  rule, 
regulation, or order of the Secretary  of Labor, or as  otherwise prov ided by law.
     "(11) The contrac tor will inc lude the provis ions of paragraphs (1) through (11) in 
every  subcontract or purchase order unless exempted by rules , regulations, or 
orders  of the Secretary  of Labor issued pursuant to Section 103 of this  Order, so 
that such prov is ions will be binding upon each subcontractor or vendor. The 
contrac tor will take such action with respect to any subcontract or purchase order 



as may be direc ted by the Secretary  of Labor as  a means of enforc ing such 
prov is ions inc luding sanctions for noncompliance: Prov ided, however, that in the 
event the contrac tor becomes involved in, or is  threatened with, litigation with a 
subcontractor or vendor as  a result of such direc tion, the contrac tor may request 
the United States to enter into such litigation to protect the interests  of the United 
States."

Sec. 103. (a) The Secretary  of Labor may, when he or she deems that spec ial 
c ircumstances in the national interest so require, exempt a contrac ting agency from 
the requirement of inc luding any or all of the prov is ions of Section 102 of this  Order 
in any spec ific  contrac t, subcontract, or  purchase order. The Secretary  of Labor 
may, by  rule or regulation, also exempt certain c lasses of contrac ts , subcontracts , 
or purchase orders  (1) whenever work  is  to be or has been performed outs ide the 
United States and no recruitment of workers  within the limits  of the United States is  
involved; (2) for  s tandard commerc ial supplies  or raw mater ials ; (3) involv ing less 
than spec ified amounts  of money or spec ified numbers  of workers ; or (4) to the 
extent that they involve subcontracts  below a spec ified tier . The Secretary  of Labor 
may also prov ide, by  rule, regulation, or order, for  the exemption of fac ilities  of a 
contrac tor which are in all respects  separate and dis tinc t from activ ities  of the 
contrac tor related to the performance of the contrac t: Prov ided, That such an 
exemption will not interfere with or impede the effec tuation of the purposes of this  
Order: And prov ided further, That in the absence of such an exemption all fac ilities  
shall be covered by the prov is ions of this  Order.
     (b) This  Order does not repeal or modify  any Federal, State, or terr itor ial law 
regarding the employment of members  of the Armed Forces, namely , the Army, 
Navy, Air  Force, Marine Corps, or any s tate National Guard unit.   Notwiths tanding 
any other prov is ion of this  Order, the Order does not author ize the Secretary  of 
Labor or any contrac ting agency to impose any sanction or penalty  on any unit of 
the Armed Forces as a result of the employment practices of said unit.

     Subpart C--Powers  and Duties  of the Secretary  of Labor and the Contracting 
Agenc ies

     Sec. 104. The Secretary  of Labor shall be respons ible for secur ing compliance 
by all Government contrac tors  and subcontractors  with this  Order and any 
implementing rules  or regulations. All contrac ting agenc ies shall comply  with the 
terms of this  Order and any implementing rules , regulations, or orders  of the 
Secretary  of Labor. Contracting agenc ies shall cooperate with the Secretary  of 
Labor and shall furnish such information and ass is tance as the Secretary  may 
require.

     Sec. 105. (a) The Secretary  of Labor may investigate the employment practices 
of any Government contrac tor or subcontractor to determine whether or not the 
contrac tual prov is ions spec ified in Section 102 of this  Order have been v iolated. 
Such investigation shall be conducted in accordance with the procedures 
established by the Secretary  of Labor.
     (b) The Secretary  of Labor may receive and investigate complaints  by  
employees or prospective employees of a Government contrac tor or subcontractor 
which allege discr imination contrary  to the contrac tual prov is ions spec ified in 



Section 102 of this  Order.

Sec. 106. The Secretary  of Labor shall use his  or her best efforts , direc tly  and 
through interested Federal, State, and local agenc ies , contrac tors , and all other 
available ins trumentalities  to cause any labor union engaged in work  under 
Government contrac ts  or any agency referr ing workers  or prov iding or superv is ing 
apprenticeship or training for or in the course of such work  to cooperate in the 
implementation of the purposes of this  Order. The Secretary  of Labor shall, in 
appropr iate cases, notify  the Department of Justice or other appropr iate Federal 
agenc ies  whenever it has reason to believe that the practices of any such labor 
organization or agency v iolate any prov is ion of Federal law.

     Sec. 107. (a) The Secretary  of Labor, or any agency, officer, or employee in the 
executive branch of the Government des ignated by rule, regulation, or order of the 
Secretary , may hold such hear ings, public  or pr ivate, as  the Secretary  may deem 
adv isable for compliance, enforcement, or educational purposes. 
(b) The Secretary  of Labor may hold, or cause to be held, hear ings in accordance 
with Subsection (a) of this  Section pr ior to impos ing, order ing, or recommending the 
impos ition of penalties  and sanctions under this  Order.  No order for debarment of 
any contrac tor from further Government contrac ts  under Section 108(a)(6) shall be 
made without affording the contrac tor an opportunity  for a hear ing.

     Subpart D--Sanctions and Penalties

     Sec. 108. (a) In accordance with such rules , regulations, or orders  as  the 
Secretary  of Labor may issue or adopt, the Secretary  may: 
          (1)  Publish, or cause to be published, the names of contrac tors  or unions 
which it has conc luded have complied or have failed to comply  with the prov is ions 
of this  Order or of the rules , regulations, and orders  of the Secretary  of Labor. 
          (2)  Recommend to the Department of Justice that, in cases in which there is  
substantial or  mater ial v iolation or the threat of substantial or  mater ial v iolation of 
the contrac tual prov is ions set for th in Section 102 of this  Order, appropr iate 
proceedings be brought to enforce those prov is ions, inc luding the enjoining, within 
the limitations of applicable law, of organizations, indiv iduals , or groups who prevent 
direc tly  or indirec tly , or seek to prevent direc tly  or indirec tly , compliance with the 
prov is ions of this  Order. 
          (3)  Recommend to the Department of Justice that appropr iate proceedings 
be ins tituted under applicable federal law. 
          (4)  Recommend to the Department of Justice that c r iminal proceedings be 
brought for the furnishing of false information to any contrac ting agency or to the 
Secretary  of Labor as  the case may be. 
          (5)  After consulting with the contrac ting agency, direc t the contrac ting 
agency to cancel, terminate, suspend, or cause to be cancelled, terminated, or 
suspended, any contrac t, or  any portion or portions thereof, for  failure of the 
contrac tor or subcontractor to comply  with equal employment opportunity  
prov is ions of the contrac t. Contracts  may be cancelled, terminated, or suspended 
absolutely  or continuance of contrac ts  may be conditioned upon a program for 
future compliance approved by the Secretary  of Labor. 
          (6)  Prov ide that any contrac ting agency shall refrain from enter ing into 



fur ther contrac ts , or ex tens ions or other modifications of ex is ting contrac ts , with 
any noncomply ing contrac tor, until such contrac tor has satisfied the Secretary  of 
Labor that such contrac tor has established and will carry  out personnel and 
employment polic ies  in compliance with the prov is ions of this  Order. 
     (b) Pursuant to rules  and regulations prescr ibed by the Secretary  of Labor, the 
Secretary  shall make reasonable efforts , within a reasonable time limitation, to 
secure compliance with the contrac t prov is ions of this  Order by  methods of 
conference, conc iliation, mediation, and persuas ion before proceedings shall be 
ins tituted under subsection (a)(2) of this  Section, or before a contrac t shall be 
cancelled or terminated in whole or in part under subsection (a)(5) of this  Section.

     Sec. 109. Whenever the Secretary  of Labor makes a determination under 
Section 108, the Secretary  shall promptly  notify  the appropr iate agency. The 
agency shall take the action direc ted by the Secretary  and shall report the results  
of the action it has taken to the Secretary  of Labor within such time as the 
Secretary  shall spec ify . If the contrac ting agency fails  to take the action direc ted 
within thir ty  days, the Secretary  may take the action direc tly .

     Sec. 110. If the Secretary  shall so direc t, contrac ting agenc ies shall not enter 
into contrac ts  with any bidder or prospective contrac tor unless the bidder or 
prospective contrac tor has satis fac tor ily  complied with the prov is ions of this  Order 
or submits  a program for compliance acceptable to the Secretary  of Labor.

     Sec. 111. When a contrac t has been canceled or terminated under Section 108
(a)(5) or a contrac tor has been debarred from further Government contrac ts  under 
Section 108(a)(6) of this  Order, because of noncompliance with the contrac t 
prov is ions spec ified in Section 102 of this  Order, the Secretary  of Labor shall 
promptly  notify  the Comptroller  General of the United States. 

     Sec. 112. Notwiths tanding any other prov is ion of this  Order, the fac t that an 
employment practice has a disparate impact, as  the term `disparate impact' is  used 
in section 703(k) of the Civ il Rights  Act of 1964 (42 U.S.C. 2000e-2(k)) , on the 
bas is  of sexual or ientation or gender identity  does not es tablish a pr ima fac ie 
v iolation of this  Order.
 
     Sec. 113. The Secretary  of Labor and contrac ting agenc ies shall not collec t 
s tatis tics on sexual or ientation or gender identity  from contrac tors , or compel the 
collec tion of such s tatis tics  by  contrac tors .

     Sec. 114. Notwiths tanding any other prov is ion of this  Order, affirmative action 
for a v iolation of this  Order may not be imposed. Nothing in this  Order shall prevent 
the granting of relief to any indiv idual who suffers  a v iolation of such indiv idual's  
r ights  prov ided in this  Order.

     Subpart E--Certificates of Merit

     Sec. 115. The Secretary  of Labor may prov ide for issuance of a United States 
Government Certificate of Merit to employers  or labor unions, or other agenc ies  
which are or may hereafter be engaged in work  under Government contrac ts , if the 



Secretary  is  satisfied that the personnel and employment practices of the employer, 
or that the personnel, training, apprenticeship, membership, gr ievance and 
representation, upgrading, and other practices and polic ies  of the labor union or 
other agency conform to the purposes and prov is ions of this  Order.

     Sec. 116. Any Certificate of Merit may at any time be suspended or revoked by 
the Secretary  of Labor if the holder thereof, in the judgment of the Secretary , has 
failed to comply  with the prov is ions of this  Order.

     Sec. 117. The Secretary  of Labor may prov ide for the exemption of any 
employer, labor union, or other agency from any reporting requirements  imposed 
under or pursuant to this  Order if such employer, labor union, or other agency has 
been awarded a Certificate of Merit which has not been suspended or revoked.

              Part II- -Nondiscr imination Prov is ions in Federally  Ass is ted Construc tion 
Contracts

     Sec. 201. Each executive department and agency which adminis ters  a program 
involv ing Federal financ ial ass is tance shall require as  a condition for the approval 
of any grant, contrac t, loan, insurance, or guarantee there under, which may 
involve a construc tion contrac t, that the applicant for Federal ass is tance undertake 
and agree to incorporate, or cause to be incorporated, into all construc tion 
contrac ts  paid for in whole or in part with funds obtained from the Federal 
Government or borrowed on the credit of the Federal Government pursuant to such 
grant, contrac t, loan, insurance, or guarantee, or undertaken pursuant to any 
Federal program involv ing such grant, contrac t, loan, insurance, or guarantee, the 
prov is ions prescr ibed for Government contrac ts  by  Section 102 of this  Order or 
such modification thereof, preserv ing in substance the contrac tor 's  obligations 
thereunder, as  may be approved by the Secretary  of Labor, together with such 
additional prov is ions as the Secretary  deems appropr iate to es tablish and protect 
the interest of the United States in the enforcement of those obligations. Each such 
applicant shall also undertake and agree (1) to ass is t and cooperate actively  with 
the Secretary  of Labor in obtaining the compliance of contrac tors  and 
subcontractors  with those contrac t prov is ions and with the rules , regulations and 
relevant orders  of the Secretary , (2) to obtain and to furnish to the Secretary  of 
Labor such information as the Secretary  may require for the superv is ion of such 
compliance, (3) to carry  out sanctions and penalties  for v iolation of such obligations 
imposed upon contrac tors  and subcontractors  by  the Secretary  of Labor pursuant 
to Part I, Subpart D, of this  Order, and (4) to refrain from enter ing into any contrac t 
subjec t to this  Order, or ex tens ion or other modification of such a contrac t with a 
contrac tor debarred from Government
contrac ts  under Part I, Subpart D, of this  Order.

     Sec. 202. (a) "Construc tion contrac t" as  used in this  Order means any contrac t 
for  the construc tion, rehabilitation, alteration, convers ion, ex tens ion, or repair  of 
buildings, highways, or other improvements  to real property .
     (b) The prov is ions of Part I of this  Order shall apply  to such construc tion 
contrac ts , and for purposes of such application the adminis ter ing department or 
agency shall be cons idered the contrac ting agency referred to therein.



     (c )  The term "applicant" as  used in this  Order means an applicant for Federal 
ass is tance or, as  determined by agency regulation, other program partic ipant, with 
respect to whom an application for any grant, contrac t, loan, insurance, or 
guarantee is  not finally  ac ted upon pr ior to the effec tive date of this  Part, and it 
inc ludes such an applicant after he becomes a rec ipient of such Federal 
ass is tance.

     Sec. 203. (a) The Secretary  of Labor shall be respons ible for obtaining the 
compliance of such applicants  with their  undertak ings under this  Order. Each 
adminis ter ing department and agency is  direc ted to cooperate with the Secretary  of 
Labor and to furnish the Secretary  such information and ass is tance as the 
Secretary  may require in the performance of the Secretary 's  functions under this  
Order.
     (b) In the event an applicant fails  and refuses to comply  with the applicant's  
undertak ings pursuant to this  Order, the Secretary  of Labor may, after consulting 
with the adminis ter ing department or agency, take any or all of the following actions: 
(1) direc t any adminis ter ing department or agency to cancel, terminate, or suspend 
in whole or in part the agreement, contrac t or other arrangement with such applicant 
with respect to which the failure or refusal occurred; (2) direc t any adminis ter ing 
department or agency to refrain from extending any further ass is tance to the 
applicant under the program with respect to which the failure or refusal occurred 
until satis fac tory  assurance of future compliance has been received by the 
Secretary  of Labor from such applicant; and (3) refer the case to the Department of 
Justice for appropr iate law enforcement or other proceedings.
     (c )  In no case shall ac tion be taken with respect to an applicant pursuant to 
c lause (1) or (2) of subsection (b) without notice and opportunity  for hear ing.

    Sec. 204. Any executive department or agency which imposes by rule, 
regulation, or order requirements  of nondiscr imination in employment, other than 
requirements  imposed pursuant to this  Order, may delegate to the Secretary  of 
Labor by  agreement such respons ibilities  with respect to compliance s tandards, 
reports , and procedures as would tend to br ing the adminis tration of such 
requirements  into conformity  with the adminis tration of requirements  imposed under 
this  Order: Prov ided, That ac tions to effec t compliance by rec ipients  of Federal 
financ ial ass is tance with requirements  imposed pursuant to Title VI of the Civ il 
Rights  Act of 1964 shall be taken in conformity  with the procedures and limitations 
prescr ibed in Section 602 thereof and the regulations of the adminis ter ing 
department or agency issued thereunder.

Part III- -Miscellaneous

     Sec. 301. The Secretary  of Labor may delegate to any officer, agency, or 
employee in the Executive branch of the Government, any function or duty  of the 
Secretary  under Parts  I and II of this  Order.

     Sec. 302. The General Serv ices Adminis tration shall take appropr iate ac tion to 
rev ise the s tandard Government contrac t forms to accord with the prov is ions of 
this  Order and of the rules  and regulations of the Secretary  of Labor.



    Sec. 303. This  Order shall not invalidate or limit the r ights , remedies, or 
procedures available to an indiv idual c laiming discr imination prohibited under any 
other Federal law or any law of a State or political subdiv is ion of a State.

    Sec. 304. If any prov is ion of this  Order, or the application of the prov is ion to any 
person or c ircumstance, is  held to be invalid, the remainder of this  Order and the 
application of the prov is ion to any other person or c ircumstance shall not be 
affec ted by the invalidity .

    Sec. 305. This  Order shall become effec tive s ix ty  days after the date of this  
Order.



Civil  Rights  (Justice  Department) 

* First 100 Days Recommendation

The Civil Rights Division

Background

Under President Bush the Civil Rights Division of the Department of Justice has 
been rendered largely ineffective.  The Division has not properly enforced the 
nation’s civil rights laws, has avoided challenging cases that could yield significant 
rulings and advance civil rights, and in some cases has switched sides from 
defending the civil rights of minority plaintiffs to supporting their opponen ts.  
Current and former lawyers in the Civi l  Rights Division report that pol i tical 
appointees continual ly overruled their decisions and exerted undue pol i tical 
influence over voting rights cases.  One-third of the lawyers in the Civi l  
Rights Division have left the department and those that remain have been 
barred from making recommendations in major voting rights cases.

Recommendations

The attorney general should emphasize renewed civi l  rights enforcement at 
the Civi l  Rights Division.   While not exhaustive, the agency’s actions 
should include the fol lowing changes:

1. The Voting Section should increase emphasis on prosecution of 
Section 2, Section 5, and Section 203 cases under the Voting Rights Act on 
behalf of minority communities; make appropriate and timely Section 5 
objectio ns; address ongoing concerns regarding the Section ’s use of US 
Attorneys’  criminal prosecutors for election day monitoring; and address the 
problems of voter caging and aggressive voter chal lenges at the pol ls.

2. The Employment Litigation Section should rescind any pol icy aimed at 
l imiting or reducing the number of pattern and practice and disparate impact 
cases, and take steps to increase investiga tion and l i tigation of practice and 
practice and disparate impact cases al leging race, national origin, and sex 
discrimination. The Employment Litigation Section should also commit to 
ful ly defending and enforcing al l  settlement agreements and consent 
decrees into which i t has previously entered, including those agreements 
undermined and attacked under the Bush Administration

3. The Special Litigatio n Unit should reinvigorate i ts prosecution of 
pattern and practice law enforcement cases, rebui ld i ts docket of prison 
conditions of confinement cases and, where appropriate, seek consent 
decrees by accepting  admissions of consti tutional violations. 



4. The Justice Department Civil Rights Division Disability Rights Section should 
reinvigorate enforcement with regards to access to, and nondiscrimination by, state 
and local government programs and activities, particularly including voting 
accessibility, state compliance with Olmstead v. L.C., 527 U.S. 581 (1999), and state 
and local government employment services.  The DOJ should also focus effort s on 
ensuring that internet websites are accessible and usable by people with disabilities 
by issuing guidance and, where appropriate, taking actions to enforce the 2004 
Americans with Disabi l i ties Act and Section 508 of the Rehabil i tation Act 
(29 U.S.C. § 794d). 

5. The Educational Opportunities Section should again initiate 
affirmative cases chal lenging sex discrimination and race discrimination in 
education under Title IX and Title VI, including harassment cases and cases 
chal lenging unlawful sex segregation in publ ic schools.

Supplemental material

ACLU Letter to Representatives Nadler and Franks Explor ing the Current State of 
Civ il Rights  Enforcement within the Department of Justice, March 22, 2007

ACLU Letter to Senators  Leahy and Specter re Senate Overs ight Hearing CRD of 
Justice Department, June 21, 2007

ACLU Letter to the U.S. Commiss ion on Civ il Rights  Ask ing for its  Return to its  
His tor ical Role, December 13, 2007

Testimony of Janet Caldero before House Committee on the Judic iary  Const CR 
and CL Subcommittee, September 25, 2007

Recommended Language for Pres idential Letter to The Attorney General (see 
below)

1. The Voting Section

ACLU ’s Letter in Oppos ition to Senator McConnell’s Amendment No. 1170 to S. 
1348, June 4, 2007

ACLU ’s Letter in  Support of H.R. 281, The Universal Right to Vote by Mail Act of 
2007, Apr il 1, 2008

ACLU letter to the House Judic iary  Committee and House Adminis tration 
Committee applauding overs ight hear ing of the DOJ Civ il Rights  Div is ion 
Voting Section, September 23, 2008

ACLU Letter to the House of Representatives Urging Oppos ition to Federal 
Elec tion Integr ity  Act of 2006 HR 4844, September 19, 2006

ACLU Letter to the House Supporting the Deceptive Practices and Voter 
Intimidation Prevention Act of 2007, May 9, 2007

ACLU letter to the Senate Judic iary  Committee applauding overs ight hear ing of 
the DOJ Civ il Rights  Div is ion Voting Section, September 9, 2008

ACLU Press release press ing House Committee to tack le nationwide Voter 
Suppress ion, February  26, 2008

ACLU Testimony for Senate Committee on Rules and Adminis tration Hearing RE 



Voter fraud myth, March 11, 2008
ACLU Testimony: Laughlin McDonald, Direc tor of ACLU Voting Rights  Projec t, 

before the House Judic iary  Committee Subcommittee on the Constitution, 
Civ il Rights , and Civ il Liberties  Regarding the Voting Rights  Section of the 
Civ il Rights  Div is ion, October 30, 2007 

Addendum to ACLU Testimony: Laughlin McDonald, Direc tor of ACLU Voting 
Rights  Projec t, before the House Judic iary  Committee Subcommittee on the 
Constitution, Civ il Rights , and Civ il Liberties  Regarding the Voting Rights  
Section of the Civ il Rights  Div is ion, November 6, 2007

Coalition Letter to Attorney General Mukasey on 2008 Election Protection, 
October 17, 2008

“In 5-Year Effort Scant Ev idence of Voter Fraud,”  New York  Times, Apr il 12, 
2007 

ACLU testimony before House Judic iary  Committee on The Denial and 
Suppress ion of the American Indian Vote, February  26, 2008

2.  The Employment Lit igation Section

ACLU Letter to the House Urging A Yes Vote on The Lilly  Ledbetter Fair  Pay Act 
of  2007, July  26, 2007 

ACLU Letter to the Senate Urging A Yes Vote on HR 2831 The Lilly  Ledbetter 
Fair  Pay Act of 2007, Apr il 21, 2008 

ACLU Press Release “ACLU Disappointed in Senate’s Failure to Cons ider Fair  
Pay Legis lation,”  Apr il 23, 2008 

ACLU Statement submitted to the Senate Judic iary  Committee for a hear ing on 
Barr iers  to Justice Examining Equal Pay for Equal Work, September 26, 2008

Letter to the Senate Urging A Yes Vote on The Lilly  Ledbetter Fair  Pay Act of 
2007, Apr il 21, 2008 

ACLU Press Release, “ACLU Cheers  House Passage of Pay Equity  Legis lation,”  
July  31, 2008 

3. The Special Lit igation Unit
ACLU ’s Analys is  of the Spec ial Litigation Section’s Pr ison/Jail Docket 
Statement of William R. Yeomans before the Commiss ion on Safety  and Abuse in 

America’s Pr isons Regarding the Role of the Civ il Rights  Div is ion of the 
United States Department of Justice in Address ing Conditions in Pr isons and 
Jail, February  8, 2006.

Alia Malek, “Bush’s Long His tory  of Politic iz ing Justice,”  Salon, March, 30, 2007
“Civ il Rights  Focus Shift Roils  Staff at Justice,”  The Washington Post, November 

13, 2005

4. The Justice Department Civil Rights Division Disability Rights Unit
ACLU Comments  Submitted Department of Justice, Regarding Title II ADA 

Regulations, 73 Fed. Reg. 34566 (proposed June 17, 2008) (submitted 
August 18, 2008)

ACLU Press Release “Disability  Back logs Violate Due Process Rights ,”  May 8, 
2008 

ACLU Written Statement to the Senate Finance Committee for a hear ing titled 
“Serv ice and Delivery  Aspects  of Soc ial Secur ity  Adminis tration Field 
Offices,”  May 8, 2008. 



Written  Statement o f  Caro line Fredrickson , Director  o f  the ACLU Washing ton  
Legislative Office,  Submitted  to  the House Ways and  Means Committee fo r  a 
hearing  on  Backlog  of  Social Security  Disab ility  Claims, April 23 ,  2008

5.  The Educational Opportunit ies Section Tit le IX Tit le VI
 “Teaching Boys and Gir ls  Separately ,”  New York  Times, March 2, 2008
Lisa Eliot and Susan McGee Bailey , “Gender Segregation in Schools  Isn't the 

Answer,”  USA Today  August 20, 2008.
ACLU Memo, “Single-Sex Program for Philadelphia Public  Schools : Notes From 

The Presentation of Dr. Leonard Sax,”  August 30, 2005
ACLU Comments  on Single-Sex Proposed Regulations Comments , Apr il 23, 2002 
Plaintiff’s Response Br ief, A.N.A. v . Breck inr idge Cty . Board of Educ., No. 3:08-

cv-00004-CRS, US Dis t. Ct., W.D.Ky. (fi led Sept. 9, 2008) (excerpts)
Arms, Emily . “Gender Equity  in Coeducational and Single-sex Env ironments .”  

Handbook for Achiev ing Gender Equity  Through Education.  Ed. Susan S. 
Klein.  New York : Routledge, 2007. 171-190.

Proposed rev ised regulation from before the 2006 changes  (see below)

Recommended language

Presidential Letter
Pres ident of the United States

The White House
Washington, DC

Attorney General 
U.S. Department of Justice
Washington, DC 

Dear Attorney General _________: 

The Depar tment of J us tic e ’s Civ il Rights  Div is ion underwent a dis turbing 
transformation dur ing the las t adminis tration.  It is  a top pr ior ity  for this  White House 
to res tore the Civ il Rights  Div is ion to its  s tature as a s teadfast and aggress ive 
enforcer of our nation’s laws and preeminent guardian of c iv il r ights  in this  country .   

Dur ing the las t adminis tration, the Civ il Rights  Div is ion failed to proper ly  enforce our 
nation’s c iv il r ights  laws and s trayed from its  his tor ic  miss ion of protecting minor ity  
c itizens. For example, the Voting Section of the Civ il Rights  Div is ion shifted its  
focus from enforc ing the voting r ights  of minor ities  and elec tion protection efforts  to 
partisan enforcement of elec tion laws; the Criminal Section abandoned its  role in 
litigating abus ive police practices cases; and the Employment Litigation Section 
failed to aggress ively  pursue pattern and practice and disparate impact cases.  
Furthermore, revelations of partisan bias  in dec is ionmaking and attorney hir ing 
further undermined the Civ il Rights  Div is ion’s credibility  and effec tiveness. 



This  former course of ac tion is  no longer acceptable.  The Department of Justice 
must make key policy  changes in the Civ il Rights  Div is ion in order to return the 
Div is ion to its  core miss ion and to repair  the s tate of c iv il r ights  law enforcement in 
this  country .  While not an exhaustive lis t, some pr ior ity  policy  changes inc lude the 
following: 

1.) The Voting Section must v igorous ly  enforce federal voting laws with an eye 
towards expanding access to the polls  for all c itizens.  The Voting Section must 
investigate problems of minor ity  voter suppress ion, inc luding rac ially  motivated 
voter caging and inappropr iate voter purges.  High profi le, partisan fraud 
investigations in the days pr ior to elec tions must s top. The Voting Section must also 
pursue Section 2, Section 5, and Section 203 cases under the Voting Rights  Act 
(VRA) on behalf of minor ity  c itizens and make appropr iate and timely  objec tions 
pursuant to Section 5 of the VRA. 
2.) The Employment Ligation Section must once again pr ior itize the investigation 
and litigation of pattern and practice and disparate impact cases on behalf of 
minor ity  and women workers  alleging race, national or igin, and sex discr imination. 
3.) The Criminal Section must reinv igorate its  prosecution of pattern and practice 
and abus ive police practices cases.  
4.) The Spec ial Litigation Unit must res tore its  docket of pr ison conditions of 
confinement cases.
5.) The Disability  Rights  Section must robustly  enforce requirements  of access 
and nondiscr imination by s tate and local government programs and activ ities , 
particular ly  voting access ibility  and s tate and local government employment 
serv ices.  
6.) Political partisanship must play  no part in dec is ionmaking in cases or in hir ing 
career s taff.

While these changes are a good beginning, the Civ il Rights  Div is ion is  in need of 
reform to ensure that the Department of Justice is  on the front lines of c iv il r ights  
enforcement. This  adminis tration is  committed to res tor ing the reputation and 
effec tiveness of the Civ il Rights  Div is ion and trus ts  that the Department of Justice 
will make this  its  highest pr ior ity .

Sincerely ,

Pres ident of the United States 



Title IX

CODE OF FEDERAL REGULATIONS
TITLE 34--EDUCATION

SUBTITLE B--REGULATIONS OF THE OFFICES OF THE DEPARTMENT OF 
EDUCATION

CHAPTER I--OFFICE FOR CIVIL RIGHTS, DEPARTMENT OF EDUCATION
PART 106--NONDISCRIMINATION ON THE BASIS OF SEX IN EDUCATION 

PROGRAMS OR
ACTIVITIES RECEIVING FEDERAL FINANCIAL ASSISTANCE

SUBPART D--DISCRIMINATION ON THE BASIS OF SEX IN EDUCATION 
PROGRAMS OR

ACTIVITIES PROHIBITED
Current through July  1, 2005; 70 FR 38561

§ 106.34 Access to course offer ings.
A rec ipient shall not prov ide any course or otherwise carry  out any of its  education 
program or ac tiv ity  separately  on the bas is  of sex, or require or refuse partic ipation 
therein by  any of its  s tudents  on such bas is , inc luding health, phys ical education, 
industr ial, bus iness, vocational, technical, home economics, mus ic , and adult 
education courses.

 (a) With respect to c lasses and activ ities  in phys ical education at the elementary  
school level, the rec ipient shall comply  fully  with this  section as expeditious ly  as  
poss ible but in no event later than one year from the effec tive date of this  
regulation. With respect to phys ical education c lasses and activ ities  at the 
secondary  and post-secondary  levels , the rec ipient shall comply  fully  with this  
section as expeditious ly  as  poss ible but in no event later than three years  from the 
effec tive date of this  regulation.

 (b) This  section does not prohibit grouping of s tudents  in phys ical education 
c lasses and activ ities  by  ability  as  assessed by objec tive s tandards of indiv idual 
performance developed and applied without regard to sex.

 (c )  This  section does not prohibit separation of s tudents  by  sex within phys ical 
education c lasses or ac tiv ities  dur ing partic ipation in wrestling, box ing, rugby, ice 
hockey, football, basketball and other sports  the purpose or major ac tiv ity  of which 
involves bodily  contact.

 (d) Where use of a s ingle s tandard of measuring sk ill or  progress in a phys ical 
education c lass has an adverse effec t on members  of one sex, the rec ipient shall 
use appropr iate s tandards which do not have such effec t.

 (e) Portions of c lasses in elementary  and secondary  schools  which deal 
exc lus ively  with human sexuality  may be conducted in separate sess ions for boys 
and gir ls .

 ( f)  Rec ipients  may make requirements  based on vocal range or quality  which may 
result in a chorus or choruses of one or predominantly  one sex.



 (Author ity : Secs. 901, 902, Education Amendments  of 1972, 86 Stat. 373, 374; 20 
U.S.C. 1681, 1682)



Civil  Rights (various agencies)

Other Agencies’ Civil Rights Enforcement

Background

In addition to the Department of Justice, renewed civi l  rights enforcement is 
also needed at other federal agencies, including the EEOC, the Department 
of Labor, the Department of Agriculture, and the Department of Education. 

Recommendations

All relevant agencies should renew civi l  rights enforcement, including but 
not l imited to the fol lowing actions: 

1. The Department of Labor (DOL) should revive efforts to hold 
businesses accountable and protect the rights of al l  workers. DOL should, 
for example, reinstate the Office of Federal Contract Compliance Program’s 
Equal Opportunity Survey, a vital tool in ensuring that federal contractors 
a nd subcontractors comply with non-discrimination requirements.  DOL 
should similarly conduct surveys to assess whether employers are 
complying with the FMLA.  In addition, DOL should, in order to provide a 
regulatory fix for the Supreme Court’s decision in Long Island Care at Home 
v. Coke , amend i ts FLSA regulations to clari fy that home health care 
workers are enti tled to wage and overtime protecti ons. 

2. The Department of Education (ED) should take a more proactive role 
in promoting diversity and equal opportunity in education.  Currently, the ED 
supports fai l ing race neutral education pol icies and single-sex education 
pol icies that lack proper safeguards against discrimination and 
stereotyping.  The ED ’s Office of Civi l  Rights (OCR) should reinstate i ts 
support for affirmative action pol icies , as well  as repeal regulations vastly 
expanding unnecessary sex segregation in publ ic schools.  ED should 
meaningful ly study and seek to remedy sex and race-based disparities in 
education. 

3. The Department of Agriculture should actively promote equal 
opportunity for disadvantaged farmers and provide compensation for past 
discrimination.  The USDA has assisted a very small  percentage of African 
Ame rican farmers fil ing for resti tution for past discrimination. 

4. Urge the EEOC to reverse or modify any pol icy or practice that has 
reduced race, national origin, and sex discrimination cases pursued by the 
commission.  The president should cal l  upon the commission to reinvigorate 
i ts class action and disparate impact cases, undertaking measures to 



strengthen enforcement of laws prohibiting wage discrimination, pregnancy 
discrimination, and caregiver discrimination.  The commission should also 
be urged to issue EEOC Guidance indicating that the Supreme Court’s 
decision in Hoffman Plastics v. NLRB does not l imit claims or remedies 
under Title VII for any form of discrimination, including discriminatory firings, 
for undocumented workers.  The EEOC should also be urged to take steps 
to reduce i ts backlog of cases.  The president should make appointments to 
the EEOC that reflect these priori ties.

5. The Department of Housing and Urban Development (HUD) should 
final ize and adopt regulations addressing sexual harassment in housing 
under the Fair Housing Act that were initial ly proposed in 2000 under the 
Clinton Administration, thus making clear that the Fair Housing Act's 
prohibition on sex discrimination in housing reaches sexual harassment.

Supplemental material

• National Immigration  Law Center ,  “Hoffman Plastic  decision : Bad  for  Workers; 
Bad  for  Business,”  March  2003  
• National Employment Law Pro ject,  “Preserv ing  Righ ts and  Remedies af ter  
Hoffman ,” February  23 ,  2007 .
• National Immigration  Law Center ,  “Overv iew of  Key  Issues Facing  Low-Wage 
Immigran t Workers,” December 2007  (see pages 5 .1  -  5 .4  fo r  relevan t in formation)
• MALDEF statement,  “The effect o f  Hoffman  Plastic on  the ‘EEOC Enforcement 
Guidance on  Remedies Availab le to  Undocumented  Workers Under  Federal 
Employment Kiscr imination  Laws,” undated
• EEOC, Enforcement Guidance on  Remedies Availab le to  Undocumented  
Workers Under  Federal Law, October  26 ,  1999  (rescinded  by  the EEOC after  Hoffman  
Plastic)  
• The Civ il Righ ts Act o f  2008 , S.  2554  (proposed  federal leg islative f ix  fo r  
Hoffman)
• Califo rn ia Civ il Code §  3339  (enacted  state leg islative f ix  fo r  Hoffman) 
• NY AG Opin ion  Letter  (state admin istrative f ix  fo r  Hoffman , bu t on ly  as relates 
to  wages and  hours law, no t an ti-d iscr imination  law)



Civil  Rights  (Justice  Department, a l l  agencies)

Federal Racial Profiling

Background

Racial profil ing in law enforcement has been a problem at al l  levels of 
government for many years.  In June of 2003, the Justice Department issued 
guidel ines purportedly designed to l imit racial profil ing in federal law 
enforcement. These guidel ines, however, were not binding and contained 
wide loopholes.

Recommendations

1. Issue an executive order prohibiting racial profil ing by federal officers 
and banning law enforcement practices that disproportionately target people for 
investigation and enforcement based on race, ethnicity, national origin, sex or 
religion.  Include in the order a mandate that federal agencies collect data on hit rates 
for stops and searches, and that such data be disaggregated by group.

2. DOJ sh ould issue guidel ines regarding the use of race by federal law 
enforcement agencies.  The new guidel ines should clari fy that federal law 
enforcement officials may not use race, ethnicity, rel igion, national origin, or 
sex to any degree, except that officers may rely on these factors in a specific 
suspect description as they would any noticeable characteristic of a subject. 

Supplemental material

• ACLU Letter  to  Jud iciary  Committee u rg ing  inqu iry  in to  reports that the 
Department o f  Justice will allow the FBI to  use racial p rofiling  to  investigate 
Americans,  Ju ly  9 ,  2008
• Coalition  Letter  to  the Transportation  Security  Administration  Urg ing  the 
Auditing  of  Racial Profiling  Abuses,  April 4 ,  2008
• ACLU Letter  in  support o f  the End  Racial Profiling  Act,  December 5 ,  2007
• LCCR Toolk it in  support o f  the End  Racial Profiling  Act,  December 5 ,  2007



Civil  Rights  (a l l  agencies)

Affirmative action

Background

The Bush Administration  has taken numerous steps to undercut long-
establ ished affirmative action programs and pol icies.  Affirmative action is 
one of the most effective tools for redressing the injustices caused by our 
nation ’s historic discrimination against people of color and women.  

For example: 

• The  current administration and the Department of Education opposed 
race-conscious col lege admission programs.
• The Department of Labor suspended affirmative action in government 
contracting in efforts to rebui ld the Gulf Coast.   
• The  Government Accountabi l i ty Office  reported that federal agencies 
such as the Defense Department and the Treasury Department awarded a 
minimal number of advertising contracts to  disadvantaged and  minority-
owned  firms.  
• The Small Business Administration  proposed a rule that would l imit 
set-asides for women-owned small  businesses.

Recommendations

Act to renew efforts to promote diversity in education and the workplace by 
reversing agency guidance or practices that have el iminated or imposed 
heightened requirements to sustain affirmative action programs.  Federal 
departments and executive agencies should renew enforcement of and 
compliance with executive orders covering civi l  rights.  For example, the 
administration should emphasize the necessity of complying with the 
fol lowing executive orders and pursuing the fol lowing requirements and 
goals: 

• Equal employment in the federal government (see, e.g., EO # 11478, 
13152)

• Nondiscrimination in federal ly conducted education and training 
programs (see, e.g., EO # 13160)

• Increased opportunities for women-owned small  businesses (see, 
e.g., EO # 13157)

• Increased  opportunities and access for d isadvantaged businesses in 



federal contracting (see, e.g ., EO # 13170). 

Supplemental material

ACLU Letter to House of Representatives Committee on Education and Labor 
Oppos ing Any Discr iminatory  Amendment to the College Opportunity  and 
Affordability  Act, November 13, 2007

ACLU Memo to Interested Persons Regarding Hurr icane Katr ina Relief Polic ies  and 
Proposed Legis lative Action, October 17, 2005

ACLU report, “Broken Promises:  2 Years  After Katr ina,”  August 2007
ACLU report, “Work ing in the Shadows:  Ending Employment Discr imination for 

LGBT Americans,”  September 2007
ACLU report, “Race and Ethnic ity  in America:  Turning a Blind Eye to Injus tice. US 

Violations of the Convention on the Elimination of All Forms of Rac ial 
Discr imination,”  December 2007



Civil  Rights  (Various agencies)

Rights of the disabled

Background

People with disabi l i ties are sti l l , far too often, treated as second class 
citizens, shunned and segregated by physical barriers and social 
stereotypes.  They are discriminated against in employment, schools, and 
housing, robbed of their personal autonomy, sometimes even hidden away 
and forgotten by the larger society.  Many people with disabi l i ties continue 
to be excluded from the American dream.

Recommendations

The new administration should reinvigorate efforts to protect persons with 
disabi l i ties by taking steps such as:

1. Sign the U.N. Convention on the Rights of Persons with Disabilities and seek 
its  ratification.  While the United States was a leader in being the first country to 
adopt a global disability rights law (the ADA), the Convention goes further in a 
number of steps, and addresses some shortc omings of the ADA. The Convention 
requires countries to adopt measures to ensure access, and redress discrimination in 
broader ways than does the ADA.  A majority of countries have signed the 
Convention.

2. The Justice Department should amend its  proposed rules of June 17, 2008, 
adopting the 2004 Americans with Disabilities Act and Architectural Barriers Act 
Accessibility Guidelines (2004 ADAAG).  If  the rules have been finalized, it should 
initiate a new rulemaking to rescind several provisions of the rules, including:  

•  “Safe harbors”: The DOJ has proposed a number of safe harbor 
provisions that would exempt from compliance numerous types of municipal 
faci l i ties and l imit required access modifications.  Required modifications 
should be addressed on a case-by-case basis as under current law a nd 
regulation.  Better is an approach in which past efforts at compliance should 
be considered as one factor in the program access analysis.  
• Access to court: The 2004 ADAAG delineated required modifications 
for court access, but unfortunately the DOJ’s proposal would effectively not 
adopt these.  The 2004 ADAAG guidel ines for courthouse accessibi l i ty 
should be adopted.
• Prisons and jai ls: The prop osed DOJ rules contain many admirable 
requirements for access in prisons and jai ls, but the rule also creates an 
express exception from the integration mandate where the correctional 
agency bel ieves i t “appropriate to make an exception for a specific 



individual.”  This exception would swallow the rule and should be removed.
• The Department proposes amending § 35.172(a) to state that 
agencies enforcing Title II “shal l  investigate complaints.”  The regulation 
currently provides that agencies “shal l  investigate each complete 
complaint.” Agencies should continue to investigate each complaint instead 
of selecting among them.  

3. The Social Security Administration should resolve the Social Security 
disability benefits  determination backlog thoroughly, expeditiously and fairly.  A 
current backlog of benefits  determination cases is  leaving hundreds of thousands of 
people who are in desperate need of assistance on years-long waiting lists  to receive 
the benefits  promised to them in law.  In particular, Social Security should undertake 
a complete r eview of the process for administering disability cases, and should seek 
additional funding as necessary to reduce this backlog. 

4. The departments of Veterans Affairs and Defense should implement the 
recommendations of the Veterans’ Disability Benefits  Commission (VDBC).  As 
documented by the VDBC, the Dole-Shalala Commission, and in myriad news 
reports, the DoD’s and VA’s treatment of wounded and disabled veterans has not 
lived up to our promises to them.  If implemented, the VDBC’s recommendations 
would dramatically improve the lives of our disabled veterans.

5. HHS should dramatical ly expand i ts experimental “Money Fol lows the 
Person” (MFP) program for the financing of disabi l i ty benefits.  MFP refers to 
an overal l  strategy for appropriating funds in a way that supports an 
individual ’s choice  of settings.  This al lows individuals to get services more 
local ly, gives people with disabi l i ties more control in determining where 
they l ive and receive services, and al lows them to do so closer to their 
homes and famil ies.  At the same time, i t al lows states to del iver services in 
a more cost-effective manner, and helps them to comply with a court 
decision, Olmstead v. L.C., 527 U.S. 581 (1999 ), which requires that state 
services be provided in the most integrated setting possible and where 
appropriate, in a person ’s community.  

Supplemental material

• ACLU, “Comments on  Department o f  Justice –  Regulation  on  Nondiscr imination  
on  the Basis o f  Disab ility  in  State and  Local Government Serv ices,” August 18 ,  2008  
• ACLU Press Release “Disab ility  Back logs Vio late Due Process Righ ts,” May 8 ,  
2008  
• ACLU Written  Statement to  the Senate Finance Committee fo r  a hearing  titled  
“Serv ice and  Delivery  Aspects o f  Social Security  Administration  Field  Offices,” May 8 ,  
2008
• Written  Statement o f  Caro line Fredrickson , Director  o f  the ACLU Washing ton  
Legislative Office,  Submitted  to  the House Ways and  Means Committee fo r  a hearing  
on  Backlog  of  Social Security  Disab ility  Claims, April 23 ,  2008



• ACLU Letter  to  House Urg ing  a Yes Vote on  H.R. 3195 , the ADA Amendments 
Act o f  2008 , Ju ly  24 ,  2008
• UN Convention  on  the Righ ts o f  Persons with  Disab ilities



Civil  Rights  (Education Department)

School harassment based on sexual orientation and gender 
identity

Background

Federal law makes i t clear that sexual harassment and harassment based 
on sex are i l legal in schools.  But i t isn ’ t clear that harassing students 
because they are not “masculine” or “feminine” enough, including because 
they are perceived to be gay and therefore flaunting stereotypical ideas 
about gender, violates the law.  

Recommendations

Make clear that harassment based on lack of conformity to gender 
stereotypes violates the law.  In particular, the Department of Education 
Office of Civi l  Rights (OCR) should issue a revised guidance manual on 
sexual harassment.  OCR should reaffirm that sexual harassment includes 
harassment directed at students for their lack of conformity to gender 
stereotypes, and should clari fy that this includ es harassment of students 
(who may be – or may simply be perceived to be – lesbian, gay, bisexual or 
transgender) because of their lack of conformity to gender stereotypes in 
areas such as appearance, mannerisms, interests, dating partners or other 
ways of expressing their gender.  



Civil  Rights  (Internal Revenue Serv ice)

Benefit plans covering domestic partners

Background

The money that an employer contributes to a benefit plan is general ly 
deductible by the employer, but not included in the income of the employee.  
Tax laws create rules on what types of benefit plans quali fy for this 
treatment, and some of those laws cover benefits paid to spouses.  
Questions have been raised about whether plans that cover the domestic 
partners of employees quali fy.   Many of the ru les require coverage of 
spouses but do not l imit coverage to spouses.  

Recommendations

The federal government should make i t clear that under the rules covering 
benefit plans, spousal-type benefits can be extended to plan participants 
with domestic partners.    In particular, the Internal Revenue Service (IRS) 
should evaluate al l  the provisions about spouses in the laws concerning 
federal tax qual ified benefits plans, and for al l  those laws which are not 
l imiting, issue a regulation or  other administrative directive clari fying that 
the federal tax qual ified benefits plan of a private or publ ic employer that 
treats same-sex partners the same as spouses for plan benefits wil l  not be 
disqualified.  

One example is the joint and survivor annuity avai lable under certain 
plans.  The minimum survivor annuity requirements set out in 26 U.S.C. § 
417 are minimum requirements that do not preve nt employers from al lowing 
same-sex spouses or domestic partners the same access to the joint and 
survivor annuities as opposite-sex provisions made avai lable to different-
sex spouses.  The IRS should issue guidance addressing joint and survivor 
annuities and al l  other spousal benefits that can be made avai lable by 
employers without subjecting their plan to disqualification.  



Civil  Rights  (Health and Human Serv ices)

Same-sex couples under Medicaid

Background

There is a disparity in treatment between Medicaid beneficiaries with 
opposite-sex spouses and those with same-sex domestic partners under the 
rules on l iens, adjustments and recoveries, and transfers of assets:

• A l ien may not be placed on the home of a long-term care beneficiary 
so long as his or her spouse is residing in the home. 42 U.S.C. § 1396p(a)
(2)(A).
• An adjustment or recovery may not be made from the estate of a 
deceased long-term care beneficiary so long as his or her surviving spouse 
is al ive. 42 U.S.C. § 1396p(b)(2).
• A disposition of assets for less than fair-market value does not render 
a long-term care beneficiary inel igible for medical assistance where i t is a 
transfer of his or her home to his or her spouse. 42 U.S.C. § 1396p(c)(2)(A)
(i).

There are also other Medicaid program benefits given to beneficiaries with 
opposite-sex spouses that could be given to beneficiaries with same-sex 
domestic partners without violating the Defense of Marriage Act because 
such benefits are neither expl ici tly nor implici tly l imited by Title XIX of the 
Social Security Act to beneficiaries with spouses.  This has not been done 
by the Bush Administration. 

Recommendations

1. The Centers for Medicare and Medicaid Services (CMS) should end 
the disparity between Medicaid beneficiaries with opposite-sex spouses and 
those with same-sex domestic partners under the rules on l iens, 
adjustments and recoveries, and transfers of assets

CMS has express statutory authority to establ ish cri teria for hardship 
waivers. For example, 42 U.S.C. § 1396p(c)(2)(D) says: "An individual 
shal l  not be inel igible for medical assistance . . . to the extent that . . . 
the State determines, under procedures establ ished by the State (in 
accordance with standards specified by the Secretary), that the denial 
of el igibi l i ty would work an undue hardship as determined on the 
basis of cri teria establ ished by the Secretary." The State Medicaid 
Manual  §  3258.10(C)(5) says: "Undue hardship exists whe n 
application of the transfer of assets provisions would deprive the 
individual of medical care such that his/her health or his/her l i fe would 



be endangered. Undue hardship also exists when application of the 
transfer of assets provisions would deprive the individual of food, 
clothing, shelter, or other necessities of l i fe." CMS could clari fy that, 
under this subregulatory guidance, the term "undue hardship" 
encompasses the loss of the home of a long-term care beneficiary so 
long as his or her same-sex domestic partner is residing in the home.

2. CMS should carry out a comprehensive review of the Medicaid 
program in order to identi fy al l  other program benefits that are enjoyed by 
beneficiaries with opposite-sex spouses that may be extended to 
beneficiaries with same-sex domestic partners.  In al l  such instances, CMS 
should, at a minimum, clari fy for states that recognize the relationships of 
same-sex domestic partners (i .e., states that permit same-sex couples to 
enter into marriages, civi l  unions, domestic partnerships, or reciprocal 
beneficiaryships) that they may extend such benefits to beneficiaries with 
same-sex domestic partners, consistent with their obl igations under state 
law, without risk of a disal lowance or noncompliance action by CMS.  CMS 
could do this either through notice-and-comment rulemaking or through 
subregulatory guidance (e.g., a State Medicaid Director letter).



Civil  Rights  (Health and Human Serv ices)

Discrimination against sexual minorities in adoption and 
foster care

Background

Congress enacted the Adoption and Safe Famil ies Act of 1997 in part to 
“provide a greater sense of urgency to find every chi ld a safe, permanent 
home,” but Congress found in 2003 that despite substantial progress in 
promoting adoptions, 126,000 chi ldren are sti l l  el igible for adoption, PL 
108-154, Dec. 2, 2003, 117 Stat 1879.

For parentless chi ldren, i t is cri tical to remove remaining barriers to finding 
permanent famil ies.  One of those barriers is the exclusion of adoption and 
foster appl icants based on discrimination by placement personnel, and, in 
some states, laws or pol icies that bar some LGBT prospective parents from 
being considered.  

Recommendations

The Department of Health and Human Services should amend federal 
regulations to prevent states that receive federal funding for foster care 
maintenance payments and adoption assistance from excluding prospective 
adoptive and foster parents because of sexual orientation and gender 
identi ty. 

In particular, 45 CFR Part 1355 – the general provisions concerning the 
Administration on Children, Youth and Famil ies, Foster Care Maintenance 
Payments, Adoption Assistance, and Child and Family Services – should be 
amended to add the fol lowing provision:   

Using al l  qual ified adoptive and foster resources.   
No adoption or foster placement may be delayed or denied 
based on a prospective adoptive or foster parent’s sexual 
orientation, gender identi ty or expression, where such 
characteristic is unrelated to the individual placement needs of 
a particular chi ld.  



Civil  Rights  (a l l  agencies)

Discrimination By the Federal Government and Federal 
Contractors Against People with HIV

Background

Federal law currently makes discrimination by federal agencies, contractors 
and subcontractors against people with disabi l i ties i l legal.  However, 
individuals with HIV are sti l l  categorical ly excluded from a number of jobs 
with federal contractors, based on the terms of the federal contracts.  
Requiring HIV positive people to sue on an individual basis to enforce their 
abi l i ty to work is a time-consuming, expensive and unnecessary process. 

Recommendations

Ban discrimination against people with HIV by the government, federal contractors 
and subcontractors.  Issue an executive order ensuring that no federal agency 
categorically bars people with HIV from working under any federal contract, and 
requiring all agencies, contractors and subcontractors to individually assess whether 
a person living with HIV can perform the functions of the position or act ivity.  
Department of Labor, Office of Federal Contract Compliance, should issue 
regulations to implement the order.  As a model, the president can use current 
Executive Order 11246, which bans discrimination by contractors and subcontractors 
on the basis of race, religion, sex and national origin, and the Department of Labor 
can use 41 CFR 60-1.4.



Freedom of Speech (White  House, Secret Serv ice)

Political protest

Background

In recent years the Secret Service has on numerous occasions imposed 
restrictive “free speech zones” on protesters at presidential appearances.  
The Secret Service agreed to stop the practice as part of the settlement in 
the ACLU ’s case against i t, ACORN v. Secret Service .  However, the Secret 
Service subsequently violated the settlement agreement and has continued 
to target pol i tical protesters during events attended by the president and 
senior administration officials. (It does not appear that the Secret Service 
has a written pol icy on free speech zones, but i t has employed the tactic on 
numerous occasions.)

In addition, the White House Office of Presidential Advance created a pol icy 
in the Presidential Advance Manual, which states that ticket distribution is 
“vi tal to … deterring potentia l protesters.”  The Manual and the manner in 
which i t has been implemented have targeted demonstrators or protesters 
who express a viewpoint that differs from the president’s or is cri tical of the 
president or his/her pol icies.  

Discrimination against protesters runs contrary to American values and has 
three practical consequences: a) i t prevents governmental cri tics from 
gathering in traditional publ ic areas where other members of the public are 
al lowed to congregate; b) i t insulates government officials from seeing or 
hearing the protesters and vice-versa; and c) i t gives to the media and the 
American public the appearance that there is less dissent from government 
pol icies than there real ly is.  Similar methods were used by the Chinese 
government to stifle al l  pol i tical protest during the  2008 Olympics in Bei j ing.

Recommendations
1. Issue an executive order directing the Secret Service to end the use of 
so-cal led “free speech zones,” and repeal procedures in the Presidential 
Advance Manual for deterring pol i tical protest.

2. The Advance Manual must be revised to afford ful l  First Amendment 
protection to al l  demonstrators or protesters and l imit safeguards to only 
those individuals who engage in or have stated they wil l  engage in activi ty 
unprotected under Brandenburg v. Ohio .

Supplemental material

• ACLU Report,  “Freedom Under  Fire:  Dissen t in  Post-911  America,” May 2003



• ACLU Report,  “No Real Threat:  the Pen tagon’s Secret Database on  Peacefu l 
Pro test,” January  2007
• “ACLU seeks f iles f rom FBI on  possib le surveillance,” Boston  Globe ,  May  18 , 
2005
• “Pro testers Subjected  To  Pretex t In terv iews,” Washing ton  Post,  May  18 , 2005



Freedom of Speech (Justice  Department)

Media Consolidation 

Background

Currently, six large corporations control most of what Americans hear on 
radio, see on television and read in print.  Nearly every American rel ies 
upon broadcast and print media for the information they need to participate 
effectively in the pol i tical process.  Increasing media consolidation and the 
monopolization i t fosters endanger the diversity of opinion vital to self-
government.

The Federal C ommunications Commission (FCC) has accelerated media 
consolidation.  On December 18, 2007, the Commission el iminated a 
longstanding rule that prevents one company from owning both the major 
dai ly newspaper and TV station in the same market.  The FCC has authority 
under Section 202(h) of the Telecommunications Act of 1996 to review its 
ownership rules every four years to evaluate whether the rules are 
necessary and in the public interest.  When the Commission previously 
relaxed i ts cross-ownership rules in 2003, a federal court rejected i ts action 
(Prometheus Radio Project, et al. v. FCC, 373 F.3d 372 (3d Cir. 2004)).  
Despite that rul ing, the FCC revived i ts relaxed standard, which became 
effective on March 24, 2008.    

The Commission ’s rule al lows cross-ownership of one major dai ly 
newspa per and either one television station or one radio station in the same 
market (73 Fed. Reg. 9481, 21 Feb 2008).  Ownership of a newspaper and 
either a television station or a radio station would be al lowed in the top 20 
U.S. markets, including Boston, Chicago, Dallas-Ft. Worth, New York, Los 
Angeles, Phi ladelphia, and San Francisco-Oakland-San Jose, i f:  (1) the 
transaction involves the combinatio n of a major dai ly newspaper and one 
television or radio station; and (2) for television stations, there are at least 8 
other media sources (major newspapers and television stations) that remain 
in the market and the station is not one of the top four Nielson-ranked 
stations.  The FCC has granted permanent waivers to the rule, even in 
cases involving companies that own newspapers and television stations 
outside the top 20 markets, l ike Gannett and Media General.
 
The Commission ’s rule el iminates a 32-year blanket ban on newspaper-
broadcast cross-ownership.  There are fewer local ly owned media outlets 
today than ever before, and the latest rule wil l  only exacerbate this problem, 
harming both competition and diversity of expression and independence in 
editorial comment. 

Recommendations



Urge the FCC to address the growing problem of media consolidation, and 
to suspend and reverse i ts rule loosening cross-media ownership (73 Fed. 
Reg. 9481, 21 Feb 2008), and make appointments to the commission with 
that goal in mind.  



Freedom of Speech (Justice  Department)

Network neutrality

Background

Open Internet principles prohibit Internet providers from censoring lawful 
content, services, or users.  The Internet has blossomed into one of today’s 
most important mediums for the free exchange of ideas and information 
because of i ts openness.  When Internet providers act as gatekeepers for 
what individuals can see and do onl ine, they threaten the future of the 
Internet as we know it. 

There are numerous examples of phone companies and Internet providers 
discriminating based on content.  For example, the FCC recently found that 
Comcast i l legal ly blocked i ts own subscribers from using popular file-
sharing services such as BitTorrant.  Verizon Wireless censored al l  
grassroots text-messaging by NARAL Pro-Choice America.  At the 2007 
Lol lapalooza concert, AT&T censored an onl ine Pearl Jam so ng that 
cri ticized the president.

The Internet was created under a regime of openness, and an explosion of 
innovation took place under that regime.   Unti l  the  Supreme Court Brand X 
decision in 2005, telephone- and cable-based Internet operators were 
required to make Internet service "avai lable on nondiscriminatory terms and 
conditions to al l  comers."  

Open Internet principles represent a preservation of longstanding law rather 
than a new “regulation of the Internet.”  The FCC recently acknowledged 
that fact in i ts Comcast/BitTorrant rul ing, in which i t found that onl ine 
censorship l ike Comcast’s “poses a substantial threat to both the open 
character and efficient operation of the Internet, and is not reasonable.”  

Recommendations

1. Urge the FCC to continue to administratively enforce the principle of 
an open Internet upon Internet network providers, as i t did with i ts Comcast 
decision in August 2008.  Specifical ly, the president should urge the FCC to 
provide for meaningful enforcement avai lable to al l  users of text messaging, 
short code, and broadband services, and uphold the concepts of neutral i ty, 
non-discrimination, equ ali ty of access, and non-exclusivity in the provision 
of those services.  

2. Urge the FCC to issue regulations that codify i ts “Four Freedoms” of 
an open Internet and the principles outl ined in the Commission ’s Comcast/
BitTorrant rul ing.  



3. Make appointments to the FCC with these priori ties in mind. 

Supplemental material

• ACLU Testimony: Caro line Frederickson , Director ,  ACLU Washing ton  
Legislative Office,  before the House Committee on  the Jud iciary  Task  Force on  
Competition  Po licy  and  Antitrust Laws on  Net Neutrality  and  Free Speech  on  the 
In ternet,  March  11 , 2008
• ACLU Testimony: Caro line Fredrickson , Director ,  ACLU Washing ton  
Legislative Office,  before the FCC on  Broadband  and  the Dig ital Fu ture,  Ju ly  21 ,  2008
• ACLU fact sheet,  “Net Neutrality  Myths and  Facts” 
• Consumer Federation  of  America and  Free Press,  “The Importance o f  the 
In ternet and  Public Support fo r  Network  Neutrality : National Survey  Resu lts,” January  
2006
• US Congressional Research  Serv ice.  Net Neutrality  Background  and  Issues 
(RS22444 , December 20 ,  2007),  by  Angele A. Gilroy .



Freedom of Speech (Defense Department)

Online censorship of soldiers

Background

Soldiers deployed overseas increasingly use the Internet to stay connected 
with their family and friends back home through e-mails, videos, blogs, on-
l ine chats, and voice over Internet protocol (VOIP), which operates l ike an 
onl ine telephone cal l .  They also use the Internet for news and information 
that they may not col lect through official channels or publ ications such as 
Stars and Stripes.  In  many cases, soldiers have used the Internet to provide 
insight into their dai ly l ives, how the wars in Afghanistan and Iraq are real ly 
going, and their own candid assessments of how American pol icy is 
interpreted abroad.  Telephone cal ls using commercial carriers are 
frequently expensive and unavailable, making the Internet the only medium 
for real-time communications for our overseas troops.

In 2 007, the Department of Defense and mil i tary commanders substantial ly 
curtai led much of the soldiers’  onl ine activi ties.  In Apri l  2007, the Army 
issued Regulation 530-1, an updated operational security pol icy, which 
requires soldiers to consult with a commanding officer before posting 
information in a publ ic forum.  The pol icy effectively chi l ls most blogging 
activi ty because soldiers are apprehens ive about asking their commander 
for permission.  The pol icy al lows commanders to identi fy and suppress 
dissent from soldiers under their command, even when no legitimate 
operational security issues are implicated.

On May 11, 2007, DOD issued a memorandum from General B.B. Bel l  that 
blocked the use of al l  DOD network resources to access 13 popular 
recreational Internet si tes commonly used by soldie rs, sai lors, and airmen 
to send personal videos, photos, and data files.  Some of the sites in DOD ’s 
censorship order include youtube.com, photobucket.com, and 
myspace.com.  The memorandum justified the new pol icy as necessary to 
safeguard operational security and reduce traffic impacting DOD ’s network 
and bandwidth avai labi l i ty.  Although private Internet connections can sti l l  
be used, most troops d eployed to combat areas such as Afghanistan and 
Iraq and more remote bases in locations such as Korea and Guantanamo 
Bay are l imited to using DOD network resources.

Recommendations

The mil i tary should end onl ine censorship of soldiers deployed overseas, 
except where i t involves suppression of mission-cri tical or classified 
information.  Troops stationed overseas should be permitted to exercise 
their speech and associational rights, subject only to legitimate operational 



security concerns.  Censorship of communications and information that do 
not implicate those concerns must be prohibited.  To the extent that the 
bandwidth or network services are currently inadequate, appropriations 
should be committed to remove those barriers.  Those who would fight and 
die to defend our freedoms abroad should not be denied those same rights 
themselves.

Supplemental material

• Army d irective,  Restr icted  Access to  In ternet Sites Across DoD Networks,  May  
11 , 2007
• Army regu lation  530-1 ,  Operations Security  (OPSEC), April 19 ,  2007
• “Military  Bloggers Wary  of  New Policy ,” Washing ton  Post,  May  5 ,  2007
•  “DoD Block ing  You Tube, Others,” Stars and  S tripes,  May  13 , 2007 . 
•  “Army Backtracks Somewhat on  Blogging  Restr ictions,” ZD Net,  May  7 ,  2008



Freedom of Speech (Justice  Department)

Fleeting expletives

Background

Thirty years ago the Federal Communications Commission banned the use 
of “indecent speech” in broadcasting.  The commission has long held 
broadcasters l iable for airing material that “dwells on or repeats at length 
descriptions of sexual or excretory organs or activi ties” or “appears to 
pander or is used to  ti ti l late.”  

In 2003, however, the FCC increased i ts enforcement of “indecent speech” 
afte r the rock star Bono of U2 spontaneously blurted  out the “f word” during 
a l ive broadcast of the  Golden Globe Awards on NBC.  The FCC initial ly did 
not act but then due to pol i tical pressure reversed i tself and fined stations 
that aired the accidental expletive. 

In 2007, the Second Circuit Court of Appeals rejected the FCC ’s 
strict enforcement pol icy on broadcasters that air “fleeting  expletives.”  The 
court’s decisions dealt with several cases of unscripted swear words, and i t 
ruled that the FCC crossed a l ine by arbitrari ly redefining i ts standards.  In 
rejecting the FCC ’s argument, the court noted that “In recent times even the 
top leaders of our government have used variants of these expletives in a 
manner that no reasonable person would  believe referenced ‘sexual or 
excretory organs or a ctivi ties.’”

The FCC ’s regulation of "indecent speech" was arbitrary, inconsistent and 
irreconci lable with core First Amendment values. 

The share of media subject to FCC  oversight is in decl ine:  more than 80 
percent of U.S. homes receive cable and  satel l i te programming not subject 
to FCC regulation.

Recommendations

Urge the FCC to end i ts pol icy of fining broadcasters for fleeting expletives 
and momentary lapses of decency standards. 19 FCC Rcd 4975 (2004)  
Make appointments to the commission with this goal in mind.  

Supplemental material

• ACLU Fact Sheet,  “Why S.1780  is Unwise Unnecessary  and  Unconstitu tional”
• “Court Rebuffs FCC on  Fines fo r  Indecency ,” New York Times,  June 5 ,  2007
• FCC v . Fox , 128  S.  Ct.  1647  (2008)





Freedom of Speech (various agencies)

World Intellectual Property Organization (WIPO)

Background

The World Intel lectual Property Organization (WIPO) is a UN agency that 
creates international treaties governing intel lectual property. These issues 
include: patents, copyrights, and particular rights for performers and 
recorded music. There are currently 184 Member States, more than 90 
percent of the countries of the world, in WIPO. 

Our negotiations with WIPO have been restrictive of free speech  and fair 
use of data. 

Recommendations

Direct US negotiators to reverse the current pol icy and strike a negotiating 
posture with WIPO that emphasizes the free flow of information and respect 
for the fair use of information.  (The head negotiator for the U.S. delegation 
changes depending upon the topic of the meeting; in the recent past i t has 
been the director of the US Patent and Trademark Office, Secretary of State 
and other officials.)



Freedom of Belie f (a l l  agencies) 

* First 100 Days Recommendation

The faith-based initiative

Background

Since his election in 2000, President Bush has engaged in consistent efforts 
to intertwine government and rel igion.  His faith-based initiative, which 
provides direct governmental funding to rel igious groups that provide social 
services, has been a central component of this effort.  This has placed the 
federal government in the unconsti tutional position of directly funding 
houses of worship, unde rwriting rel igious proselytism with taxpayer dol lars, 
and providing financial aid for rel igious discrimination and coercion.

At the beginning of the Bush Administration, Congress rejected 
administration attempts to expand so-cal led “Charitable Choice” laws.  
Facing lack of congressional support for this effort, President Bush issued a 
series of executive orders that set up special faith-based-initia tive offices in 
the White House and at various agencies.  Executive Orders 13198 and 
13199 (signed January 29, 2001), 13280 (signed December 12, 2002), 
13342 (signed June 1, 2004), and 13397 (signed March 7, 2006) mandated 
that the White House, the departments of Justice, Education, Labor, Health 
and Human Services, Housing and Urban Development, Agriculture, 
Commerce, Veteran Affairs, and Homeland  Security, the Agency for 
International Development and the Small  Business Administration al l  
establ ish a Center for Faith-Based and Community Initiatives.  

These orders permitted each agency’s faith-based office to distribute 
taxpayer dol lars to any church, place of worship, or other rel igious group 
with no clear standards or l imitations consistent with the Consti tution.  
These executive orders amounted to a pol i tical tool used by the White 
House and various executive agencies to specifical ly court churches and 
rel igious organizations to apply for governmental funds, and ultimately, 
shifted the focus away from the need to expand resources for helping al l  
community-based organizations across the country provide social services.

Executive Order 13279 (Signed on December 12, 2002) has been perh aps 
the broadest of President Bush ’s executive orders carrying out his faith-
based initiative.  President Bush issued the order ostensibly to provide 
“equal protection for faith-based and community organizations.”  But the 
true aim of this executive order was to circumvent Congress’s refusal to 
permit rel igious discrimination, coercion and proselytizing in government-
funded programs.  The order al lows churches and other rel igious 
organizations receiving government funds to discriminate on the basis of 



rel igion in hiring, and to engage in conduct that essential ly amounts to 
rel igious coercion of beneficiaries.   Executive Order 13279 essential ly 
authorizes government-funded rel igious discrimination and coercion. 
 
Recommendations

1. Repeal Executive Order 13279 and issue a new executive order that 
prohibits government-funded rel igious employment discrimination, and 
al lows for enforcement of appl icable state and local antidiscrimination laws.

2. Repeal Executive Orders 13198, 13199, 13280, 13342, and 13397, 
and issue a new executive order containing clear standards and protections 
consistent with the Consti tution,  including provisions to:

• Ensure that no direct government funds are used to support any 
rel igious activi ty, programming, or materials, and  inform beneficiaries of 
their rights.

• Provide for increased monitoring and oversight by funding agencies to 
ensure compliance with appl icable law.

• Restore and strengthen  the  fundamental, consti tutional ly mandated 
prohibition on direct government funding of houses of worship  (while 
continuing to permit funding of social service organizations that merely are 
rel igiously affil iated, and therefore able to segregate their government-
funded nonrel igious programs from their rel igious activi ties).

• Instruct al l  departments and agencies to issue, to the extent required, 
new regulations consistent with the new executive order.

3. Issue a new executive order regarding the role of faith-based 
organizations in publ icly funded social services that:  

• Prohibits direct government funding of houses of worship and 
provides clear standards and protections consistent with the Consti tution.   
(There are some circumstances where organizations that have rel igious 
affil iations may be able to segregate their government-funded nonrel igious 
programs from their ongoing rel igious activi ties.   In such cases, the 
nonrel igious programs operated by organizations with rel igious affil iations 
may participate in some programs provided that they account for the 
separation of funds and that they adhere to the same rules and regulations 
that apply to other non-profit enti ties.)

• Explici tly prohibits rel igious employment discrimination in 
government-funded programs.



• Allows for enforcement of appl icable state and local antidiscrimination 
laws.

• Provides real programmatic oversight to ensure accountabi l i ty and to 
ensure that no direct government funds are used to support any rel igious 
activi ty, programming, or materials. 

Al l  departments and agencies should be instructed to issue, to the 
extent required, new regulations consistent with the new executive 
order.

Supplemental material

• Coalition Against Religious Discr imination, Letter on SAMHSA, January  2008
• Coalition Against Religious Discr imination, Letter on Faith-Based Initiative, 
July  2008



Freedom of Be lie f  (Justice  Department)

Broaden the mandate of the Special Counsel for Religious 
Discrimination

Background

Created by the Bush Administration's Department of Justice in 2002, the 
Special Counsel for Religious Discrimination is currently “charged with 
coordinating enforcement of the civi l  rights laws addressing rel igious 
freedom and rel igious discrimination.”  While the office has done some 
important work promoting the free exercise of rel igion, i t has virtual ly 
ignored the Establ ishment Clause of the First Amendment.

Recommendations

The new administration should broaden the special counsel 's mandate 
expressly to include vigorous enforcement of the Establ ishment Clause in 
order to help ensure that the government does not promote, endorse, or 
favor any rel igious practice or bel ief.



Immigration (Department of Homeland Security )

Local immigration enforcement

Background

The federal government has been sol ici ting and entering into 
memorandums of understanding (MOUs) with states and local i ties as 
authorized under section 287(g) of the Il legal Immigration Reform and 
Immigrant Responsibi l i ty Act (IIRAIRA), which deputize law enforcement to 
enforce federal immigration laws.  This represents a reversal of the 
longstanding pol icy of separation of pol ice and immigration  powers, which 
increases racial profil ing of immigrants and non-immigrants al ike, inhibits 
the establ ishment of trust between pol ice officers and communities, strains 
local law enforcement resources, and leaves enforcement in the hands of 
officers who cannot possibly be trained in the complexities of immigration 
law.  

Recommendations

Stop entering into or sol ici ting 287(g) MOUs with states and local i ties, and 
give notice to relevant states and local i ties that al l  prior 287(g) MOUs wil l  
no longer be effective, in order to return al l  federal immigration enforcement 
powers to DHS only. 

Supplemental material

• ACLU Press Release, “MALDEF, ACLU and Otero County  Sheriff's  
Department Resolve Civ il Rights  Suit,”  Apr il 9, 2008
• “Suit fi led over disabled U.S. c itizen's  deportation ordeal,”  Los Angeles 
Times , February  28, 2008
• Complaint Br ief, Guzman v . Chertoff et. all, No. 2:08-cv-01327-GHK-SS. US 
Dis t. Ct., C.D.Ca. (fi led February  27, 2008)



Immigration (Department of Homeland Security )

Immigration raids

Background

Since September 2006, ICE has aggressively stepped up enforcement 
efforts inside the country’s borders by conducting numerous and far-
reaching worksite and residential raids in Cali fornia, Colorado, Hawaii , 
Iowa, Massachusetts, Minnesota, New Jersey, New York, North Carol ina, 
Texas, and Virginia, among many other states.  These raids have greatly 
disrupted famil ies and communities and have had a negative impact upon 
local economies.  

Various lawsuits have been brought against ICE in federal court al leging 
consti tutional violations in the way that ICE has conducted these raids – 
including ICE agents conducting warrantless searches of homes, relying on 
racial profil ing to stop and question persons who are or appear to be Latino 
at factories and other worksites, transferring those arrested aw ay from their 
famil ies and communities to out-of-state detention faci l i ties before they 
have an opportunity to retain or consult an immigration attorney, and 
intimidating arrestees into stipulating their removal without providing 
adequate procedural safeguards.  

Recommendations

Issue a moratorium on immigration raids pending a thorough review of their 
fairness and efficacy.  

Supplemental material

• “San  Francisco  Bay  Area Reacts Angrily  to  Series o f  Immigration  Raids,” New 
York Times,  April 28 ,  2007
• “Citizens Caught Up in  Immigration  Raid ,” New York Times,  October  4 ,  2007
• “The human face o f  immigration  raids in  Bay  Area,” San  Francisco  Chronicle,  
April 27 ,  2007
•  “Civ il r igh ts g roups allege immigran t workers were den ied  r igh ts,” Los Angeles 
Times,  February  15 ,  2008
• Complain t,  Reyes v .  Alcan ta,  No . 4 :07-cv-02271-SBA, US. Dist.  Ct. ,  N.D.Ca. 
( f iled  April 26 ,  2007)
• ALCU Press Release,  “Civ il Righ ts Groups Sue Immigration  Officials fo r  
Unlawfu lly  Detain ing  a 6 -year-o ld  US citizen” April 26 ,  2007
• ACLU of  Northern  Califo rn ia,  Statement o f  Ju lia Mass on  the Reyes case,  April 
26 ,  2007
• ACLU written  statement submitted  to  the Senate Jud iciary  Committee fo r  a 
hearing  on  Homeland  Security  Oversigh t,  April 2 ,  2008





Immigration (Department of Homeland Security )

ID theft prosecutions

Background

ICE’s immigration raids have had the effect of criminal izing many workers 
who are already exploited by their employers.  In May 2008, ICE and the 
Department of Justice conducted the largest ever single-site immigration 
raid in Postvi l le, Iowa.  More than 300 workers were arrested and charged 
criminal ly with aggravated identi ty theft under 18 U.S.C. § 1028(A)(a)(1), 
which carries a mandatory two-year minimum prison term if convicted.  The 
employer had been under investigation by the Iowa Labor Commission and 
the U.S. Department of Labor for various egregious labor abuses against 
workers, including chi ld labor violations.  

The workers had very l i ttle or no time to meet with their defense attorneys, 
and almost al l  pled gui l ty within ten days after the raid to the lesser offense 
of knowingly using a false Social Security number or knowingly using a 
false employment document.  As part of the exploding plea agreements 
offered by the government, the majori ty of the workers received 5-month 
prison sentences and waived al l  of their rights to any immigration rel ief 
through a stipulated judicial order of removal under 8 U.S.C. 1228(c)(5).  
Many of the Postvi l le workers may have been el igible  to apply for asylum or 
other forms of immigration rel ief but lost the opportunity to apply for such 
rel ief because of a stipulated judicial order of removal that was part of the 
plea agreement. 

Recommendations

1. Stop charging and prosecuting immigrant workers for aggravated 
identi ty theft and related crimes and instead enforce workplace labor 
protections under the law.  

2. Stop the use of stipulated judicial orders of removal.  
         
Supplemental material

• ACLU Testimony  on  Immigration  Raids: Postv ille and  Beyond , Submitted  to  the 
U.S. House o f  Represen tatives Committee on  the Jud iciary ,  Subcommittee on  
Immigration ,  Citizensh ip ,  Refugees,  Border  Security ,  and  In ternational Law, Ju ly  24 ,  
2008





Immigration, Justice  & Human Rights  (Justice  Department, State  Department)

Deportation to nations that torture

Background

It is i l legal under international law to torture, or to transfer individuals to 
countries where they are at risk of torture.  As a result, the United States has 
been seeking “diplomatic assurances” from nations where suspects wil l  
l ikely face torture, that those suspects wil l  not be tortured or i l l -treated.  But 
“diplomatic assurances” from nations that torture are inherently unrel iable.   

Recommendations

Prohibit the rel iance on “diplomatic assurances” to deport (pursuant to 8 
C.F.R. § 208.18(c)) or otherwise transfer persons from the United States.  At 
a minimum, ensure that no such assurances are used without an opportunity 
for meaningful judicial review of whether they are sufficient to comply with 
U.S. obl igations under the UN Convention Against Torture.  



Immigration (Department of Homeland Security )

Detention standards

Background

The size of the dai ly immigration detention population more than doubled 
between FY 1996 and FY 2007, from 9,011 to 30,295 noncitizens.  The 
largest increase occurred between FY 2006 and FY 2007 when Congress 
increased bed space funding from 20,800 to 27,500 beds.  In 2008, Division 
E of the Consolidated Appropriations Act (P.L. 110-161) appropriated $2.4 
bi l l ion for Immigration Customs Enforcement Detention Removal Operations 
to fund 32,000 beds, an increase of $397 mil l ion (20 percent) over the FY 
2007 appropriation.

Despite this explosive growth in immigration detention, there are no 
regulations or enforceable standards regarding detention conditions, 
including medical treatment, mental health care, rel igious services, 
transfers, and access to telephones, free legal services, and l ibrary 
materials.  Several national newspapers have reported on dozens of deaths 
in immigration detention due to substandard or, in some cases, a complete 
absence of medical care provided to detainees. 

Recommendations

1. Promulgate enforceable and strengthened detention standards that 
are binding on al l  faci l i ties that house immigration detainees.

2. Issue a moratorium on contracting for, or construction of, additional 
immigration detention bed space pending a comprehensive review of the 
feasibi l i ty and effectiveness of alternatives to detention and less restrictive 
forms of detention.

Supplemental material

• “System of Neglect,”  Washington Post, May 11, 2008
• “New Scrutiny  as Immigrants  Die in Custody,”  New York  Times , June 26, 
2007
• “Dy ing in Detention,”  New York  Times  editor ial, June 11, 2008
• “Gitmos Across America,” New York Times Ed ito r ial,  June 27 , 2007
• ACLU written s tatement for a hear ing on “Problems with Immigration Detainee 
Medical Care,”  House Subcommittee on Immigration, Citizenship, Refugees, Border 
Secur ity , and International Law, June 4, 2008
• DHS Office o f  Inspector  General,  Treatment o f  Immigration  Deten tion  Housed  
at
Immigration  and  Customs Enforcement Facilities,  December 2006 , OIG-07-01  





Immigration (Justice  Department, Homeland Security )

Expedited removal

Background

In 2004 the attorney general authorized “expedited removal” against 
persons arrested inside the United States.  See 69 Fed. Reg. 48877 (Aug. 
11, 2004).  This action authorized application of expedited removal to 
persons within the United States who are al legedly apprehended within 100 
miles of the border and who are unable to demonstrate that they have been 
continuously physical ly present in the country for 14 days.   

Recommendations

Repeal the 2004 Attorney general authorization for use of “expedited 
removal” against persons arrested inside the United States.  At minimum, 
suspected undocumented immigrants who are present inside the United 
States should not be removed without any meaningful administrative review.



Immigration (Justice  Department)

Board of Immigration Appeals

Background

The Board of Immigration Appeals has ceased to function as an effective 
appeals mechanism under the Bush Administration.  In 2002 Attorney 
General Ashcroft purged  10 members of the BIA and imposed ‘streamlining ’  
regulations, 67 Fed. Reg. 165 at 54877 (Aug. 26, 2002) effective Sept. 26, 
2002, that greatly curtai led thorough review by the Board of Immigration 
Appeals.  A new, truncated process led  to an upsurge in the volume of 
rul ings, many of which contained no analysis or reasoning.  As a result, the 
federal appeals courts were in turn flooded with immigration appeals, were 
obl iged to review immigration judge rul ings without the benefit of reasoned 
administrative appeals decisions, and were compelled to expend 
disproportionate federal court resources on immigration matters. 

Recommendations

Restore the BIA as a meaningful appellate body.  

1. Restore the BIA in both quanti ty and quali ty of judges by appointing 
10 qualified judges to the BIA.

2. Repeal the “streamlining” regulations to ensure careful and 
meaningful administrative BIA review. 

3. Restore the ful l  measure of judicial review that normally governs final 
agency action under the Administrative Procedures Act and historical ly 
appl ied to immigration decisions unti l  the current restrictions were enacted 
in the 1996 IIRIRA.

4. Halt the practice of AWO (Affirmance Without Opinion) decisions of 
immigration court orders, thereby returning to the BIA practices in place 
prior to the streamlining initiative.   A restored BIA also furthers the goal of 
restoring ful l  judicial review over immigration matters by establ ishing an 
immigration administrative process in which the courts can legitimately 
place confidence, that corrects errors by the immigration judges, and wil l  
l ikely diminish the volume of cases reaching the federal courts. 



Women’s Rights  (Education Department)

Single-sex education

Background

The Department of Education (ED) has reversed prior interpretations of Title 
IX that prohibited coeducational schools from segregating students by sex 
for classes or other activi ties in almost al l  circumstances.

Congress passed Title IX in 1972 in response to widespread sex 
discrimination in schools.  Title IX mandates, with narrow statutory 
exceptions, that no one shal l  “be excluded from particip ation in . . . any 
education program or activi ty receiving Federal financial assistance” on the 
basis of his or her sex.  20 U.S.C. A. § 1681(a).  For over thirty years, 
Department of Education regulations implementing Title IX had interpreted 
this statutory language to prohibit coeducational schools from segregating 
students by sex for classes or other activi ties in almost al l  circumstances, 
with very narrow exceptions for sex education and contact sports.  34 C.F.R. 
§ 106.34 (2005).  

In October 2006, however, ED revised i ts Title IX regulations to permit 
coeducational schools to offer sex-segregated classes in a wide variety of 
circumstances. 34 C.F.R. § 106.34 (2007); see also 71 Fed. Reg. 62,530 
(Oct. 25, 2006).  In essence, the regulations al low a school to create sex-
segregated classe s or extracurricular activi ties either to provide “diverse” 
educational options to students or to address what the school has judged to 
be students’  particular educational needs. 34 C.F.R. § 106.34(b)(i). 

The Department of Education considered the separate but equal standard 
and rejected i t as asking too much of schools.  The rule set out in the new 
regulations is separate but “substantial ly” equa l.  

If a single-sex school is a charter school, the regulations say that in many 
instances there is no obl igation whatsoever to provide equal opportunities 
to the excluded sex.  For example, i f the only math and science high school 
in the community is an al l-boys charter school, under the regulations no 
equivalent opportunity need be provided girls.  

The regulations state that participation in a sex-segregated class must be 
completely voluntary and explain that participation is not completely 
voluntary unless a “substantial ly equal” coeducational class is offered in the 
same subject.  Id. at § 106.34(b)(i i i ), (iv).  (In contrast, they do not set out 
any requirement that enrol lment in a single-sex school must be voluntary.)  
ED has defended the regulations by asserting that any sex-segregated 



program would be optional.  By i ts nature, however, sex segregation can 
never be truly voluntary; a girl  cannot opt into the boys’  class, and a boy 
cannot opt into a girls’ .  

Recommendations

The Department of Education should require the agency to rescind 2006 
Title IX single-sex education regulations and revert to prior law.  The 
restored ED regulations would then prohibit coeducational schools from 
segregating students by sex for classes or other activi ties in almost al l  
circumstances, with very narrow exceptions for sex education and contact 
sports.  

Supplemental material

• Recommended Language on Title IX ( from the Regulations pr ior to the 2006 
changes) (see below)
• ACLU Comments  on Proposed Sex Segregation Regulations, Apr il 23, 2004
• Excerpts  from ACLU Brief Address ing Illegality  of Sex Segregation 
Regulations, September 19, 2008
• Arms, Emily . “Gender Equity  in Coeducational and Single-sex Env ironments .”  
Handbook for Achiev ing Gender Equity  Through Education.  Ed. Susan S. Klein.  
New York : Routledge, 2007. 171-190 
•  “Teaching Boys and Gir ls  Separately ,”  New York  Times , March 2, 2008
• “Gender segregation in schools  isn't the answer,”  USA Today, August 20, 
2008
• ACLU Memo, “Single-Sex Program for Philadelphia Public  Schools : Notes 
From The Presentation of Dr. Leonard Sax,”  August 30, 2005

Recommended language

CODE OF FEDERAL REGULATIONS
TITLE 34--EDUCATION

SUBTITLE B--REGULATIONS OF THE OFFICES OF THE DEPARTMENT OF 
EDUCATION

CHAPTER I--OFFICE FOR CIVIL RIGHTS, DEPARTMENT OF EDUCATION
PART 106--NONDISCRIMINATION ON THE BASIS OF SEX IN EDUCATION 

PROGRAMS OR
ACTIVITIES RECEIVING FEDERAL FINANCIAL ASSISTANCE

SUBPART D--DISCRIMINATION ON THE BASIS OF SEX IN EDUCATION 
PROGRAMS OR

ACTIVITIES PROHIBITED
Current through July  1, 2005; 70 FR 38561

§ 106.34 Access to course offer ings.

 A rec ipient shall not prov ide any course or otherwise carry  out any of its  education 
program or ac tiv ity  separately  on the bas is  of sex, or require or refuse partic ipation 



therein by  any of its  s tudents  on such bas is , inc luding health, phys ical education, 
industr ial, bus iness, vocational, technical, home economics, mus ic , and adult 
education courses.

 (a) With respect to c lasses and activ ities  in phys ical education at the elementary  
school level, the rec ipient shall comply  fully  with this  section as expeditious ly  as  
poss ible but in no event later than one year from the effec tive date of this  
regulation. With respect to phys ical education c lasses and activ ities  at the 
secondary  and post-secondary  levels , the rec ipient shall comply  fully  with this  
section as expeditious ly  as  poss ible but in no event later than three years  from the 
effec tive date of this  regulation.

 (b) This  section does not prohibit grouping of s tudents  in phys ical education 
c lasses and activ ities  by  ability  as  assessed by objec tive s tandards of indiv idual 
performance developed and applied without regard to sex.

 (c )  This  section does not prohibit separation of s tudents  by  sex within phys ical 
education c lasses or ac tiv ities  dur ing partic ipation in wrestling, box ing, rugby, ice 
hockey, football, basketball and other sports  the purpose or major ac tiv ity  of which 
involves bodily  contact.

 (d) Where use of a s ingle s tandard of measuring sk ill or  progress in a phys ical 
education c lass has an adverse effec t on members  of one sex, the rec ipient shall 
use appropr iate s tandards which do not have such effec t.

 (e) Portions of c lasses in elementary  and secondary  schools  which deal 
exc lus ively  with human sexuality  may be conducted in separate sess ions for boys 
and gir ls .

 ( f)  Rec ipients  may make requirements  based on vocal range or quality  which may 
result in a chorus or choruses of one or predominantly  one sex.

 (Author ity : Secs. 901, 902, Education Amendments  of 1972, 86 Stat. 373, 374; 20 
U.S.C. 1681, 1682)



Women’s Rights  (Housing and Urban Development)

Fair housing for domestic violence victims

Background

In January 2006, President Bush signed the reauthorization of the Violence 
Against Women Act (VAWA), which for the first time enacted housing 
protections for survivors of domestic violence, dating violence and stalking.  
Violence Against Women Act and Department of Justice Reauthorization Act 
of 2005, Pub. L. No. 109-162, §§ 601-607 (2006).  Congress acknowledged 
in i ts findings that domestic viole nce is a primary cause of homelessness, 
that 92% of homeless women have experienced severe physical or sexual 
abuse at some point in their l ives, and that victims of violence have 
experienced discrimination by landlords and often return to abusive 
partners because they cannot find long-term housing.  42 U.S.C. § 14043e.

In the approximately two and a half years since enactment, HUD has not 
issued re gulations interpreting and explaining the law and has distributed 
inaccurate information about VAWA’s applicabi l i ty.  In addition, many public 
housing authorities remain unaware of VAWA and have not trained their 
staff or given notice to tenants and voucher landlords about the avai labi l i ty 
of VAWA protections.  Those public housing authorities that have attempted, 
in good faith, to satisfy VAWA’s provisions cannot resolve certain issues 
that require direction from HUD and that would benefit from a consistent, 
national interpretation.  With respect to enforcement, HUD has approved 
plans submitted by public housing authorities that do not comply with VAWA 
and has not put in place any process for accepting and investigating 
complaints al leging VAWA violations.  

Recommendations

HUD should issue and enforce regulations implementing the fair housing 
protections of VAWA and ensure that publ ic housing authorities and section 
8 owners carry out VAWA’s mandate.  

Supplemental material

• ACLU Letter  to  House Financial Serv ices Committee Leadersh ip  Urg ing  
Implementation  of  the 2005  Vio lence Against Women Act,  March  11 , 2008   
• Coalition  Memo to  HUD Office o f  Fair  Housing  and  Equal Opportun ity  
regard ing  VAWA housing  enforcement,  June 9 ,  2008
• Coalition  Memo to  HUD Office o f  Public & Ind ian  Housing  regard ing  VAWA 
housing  implementation ,  August 5 ,  2008
• ACLU Letter  to  HUD regard ing  its p roposed  regu lation ,  “Streamlin ing  Public 
Housing  Programs,” October  6 ,  2008
• ACLU Factsheet: Housing  Discr imination  and  Domestic Vio lence



• VAWA 2005  Title VI Housing  Amendments,  Pub . L.  No . 109-162 , 119  Stat.  
3030 , 3031 , 3033 , 3035  (cod if ied  at 42  USC §24043e)



Immigration, Women’s Rights  (president)

Discrimination remedies

Background

Confusion surrounds the issue of whether immigration status can be used to 
l imit l iabi l i ties or prevent plainti ffs from bringing suit.  The Equal 
Employment Opportunity Commission (EEOC) has not set out clear 
guidance on this issue.

Recognizing that undocumented workers are particularly vulnerable to 
employer abuse, in 1999 the EEOC issued a guidance clari fying that with 
certain narrow exceptions, undocumented workers were enti tled to the same 
rel ief as other victims of discrimination.  Directive Transmittal, 915.022 
(October 26, 1999).  On June 27, 2002, responding to the Supreme Court’s 
opinion Hoffman Plastic Compounds, Inc. v. National Labor Relations 
Board , 535 U.S. 137 (2002) (foreclosing back pay to undocumented 
immigrants whose rights under the National Labor Relations Act had been  
violated), the EEOC rescinded i ts earl ier guidance.  Directive Transmittal, 
915.022.

Though the EEOC ’s Rescission states that neither Hoffman  nor the 
Rescission cal ls into the question “the settled principle of law that 
undocumented workers are covered by the federal employment 
discrimination statutes,” the EEOC ’s Rescission has resulted in substantial 
confusion.  Some employers bel ieve that immig ration status might factor into 
questions of l iabi l i ty and could be used to deter plainti ffs from bringing suit.  
Moreover, in at least one state (New Jersey), the Hoffman  decision was 
used to conclude that an undocumented worker who was discriminatori ly 
discharged on the basis of her gender was not enti tled to protection under 
the state ’s anti-discrimination law.

Recommendations
Urge the Equal Employment Opportunity Commission to issue guidance 
stating that the Supreme Court decision, Hoffman Plastic Compounds v 
NLRB, does not l imit claims or remedies avai lable under existing law (Title 
VII) for any form of discrimination against undocumented workers, including 
discriminatory firings.  Make appointments to the EEOC with that goal in 
mind. 

Supplemental material
• EEOC Directives Transmittal 915-002, Resc iss ion of Enforcement Guidance 
on Remedies Available to Undocumented Workers  Under Federal Employment 
Laws, June 27, 2002.



• EEOC, Enforcement Guidance on  Remedies Availab le to  Undocumented  
Workers Under  Federal Law, October  26 ,  1999  (rescinded  by  the EEOC after  Hoffman  
Plastic)  
• National Employment Law Projec t Report, “Used and Abused: The Treatment 
of Undocumented Vic tims of Labor Law Violations Since Hoffman Plastic  
Compounds v  NLRB,” January  2003



Women’s Rights  (Labor Department)

Home health care workers

Background

In Long Island Care at Home v. Coke , 127 S. Ct. 2339 (2007), the Supreme 
Court upheld a DOL regulation that excludes al l  workers who provide in-
home care for elderly or disabled people from Fair Labor Standards Act 
(“FLSA”) wage and overtime protections. The exclusion applies to 
employees of home care companies and agencies of any size.  The statute, 
as amended in 1974, clearly exempted home heal th aides hired directly by 
the patient.  However, i t was unclear whether so-cal led third-party 
employees (health care aides hired by an agency) were also meant to be 
exempt.  The court found the federal regulation was enti tled to deference 
because Congress had left a definitional gap in the statute, and that the 
agency's interpretation was reasonable. 

The decision was applauded by home care agencie s and state 
governments, which to a large extent bear the cost of home health care 
through Medicaid.  New York City filed an amicus brief in the case arguing 
that covering these workers would result in government paying an 
additional $250 mil l ion dol lars per year to the 60,000 home care attendants 
in the city.  The decision was cri ticized by labor unions and women's 
groups, noting that home care wo rkers, the majori ty of whom are “low-
income women of color,” are denied wage protections despite the fact that 
they provide indispensable services to the elderly and the infirm.

Recommendations

The Department of Labor (DOL) should amend its Fair Labor Standards Act 
(FLSA) regulations to make clear that home health care workers are enti tled 
to wage and overtime protections in order to fix the Supreme Court decision 
in Long Island Care at Home Ltd. v. Coke .  

The problematic provision is 29 C.F.R. § 552.109(a), which declares that 
third-party employers of workers providing companionship services need 
not pay those employees the federal minimum wage or overtime.  As the 
Supreme Court explained, “On at least three separate occasions during the 
past 15 years, the Department considered changing the regulation and 
narrowing the exemption in order to bring within the scope of the FLSA’s 
wage and hour coverage companionship workers paid by third parties 
(other than family members of persons receiving the services, who under 
the proposals were to remain exempt). 58 Fed.Reg. 69310-69312 (1993); 60 



Fed.Reg. 46798 (1995); 66 Fed.Reg. 5481, 5485 (2001).  But the 
Department ultimately decided not to make any change. 67 Fed.Reg. 16668 
(2002).”

Supplemental material

• Chairwoman Woolsey Statement at Subcommittee Hearing On “H.R. 3582, the 
Fair  Home Health Care Act,”  October 15, 2007
• National Organization for Women, s tatement on Long Is land Care at Home v . 
Coke dec is ion, June 27, 2007 
• 29 U.S.C. § 213(a)(15)  ( the section of the Fair  Labor Standards Act that 
exempts  domestic  serv ice employment from minimum wage and overtime 
protection)
• 29 C.F.R. § 552.3, 552.6, & 552.109 ( the DOL regulations that c lass ify  home 
health care workers  as domestic  serv ice employees who are exempt from minimum 
wage and overtime protection)
• 66 F.R. 5481 ( the DOL regulations proposed by the Clinton adminis tration, 
but then withdrawn by the Bush adminis tration, to prov ide minimum wage and 
overtime protection for home health care workers .  See the regulation on § 552.109 
on pages 6 & 11 for good language)



Reproductive Freedom (president) 

* First 100 Days Recommendation

Global gag rule on abortion

Background

On his second day in office, President Bush fol lowed the path charted by 
Presidents Reagan and George H.W. Bush and issued an executive order 
that prohibits the United States from granting family-planning funds to any 
overseas health cl inic unless i t agrees not to use private, non-U.S. funds for 
abortion services , counseling or advocacy in favor of abortion access.  This 
pol icy, known as the glob al gag rule or Mexico City pol icy, has eroded 
family planning and reproductive health services in developing countries 
across the world. 

The global gag rule has hamstrung the efforts of cl inics around the world to 
provide comprehensive health-care services to women in need.  For some 
cl inics, medical professionals are barred from adequately advising patients 
of their medical options; for others, c l inics have been closed, community 
outreach programs have been curtai led or el iminated, and contraceptive 
supplies have dried up.  Some women without access to comprehensive 
medical care resort to unsafe, clandestine abortions, which account for the 
deaths of approximately 70,000 women and the hospital ization of another 
five mil l ion for significant medical injuries each year.

In addition to cutting o ff access to desperately needed contraceptives and 
services, the global gag rule represents an abandonment of our country’s 
deeply-rooted commitment to free speech.  It gags medical professionals, 
thereby further isolating the women who rely on the services and 
information these professionals provide.  It suppresses the voices of 
nonprofit groups that want to use their own funds to peti tion their 
g overnments to promote pol icies that reduce the tol l  of unsafe abortions on 
women ’s l ives.  

Recommendations

Rescind the Executive Memorandum of March 28, 2001, known as the 
“Mexico City pol icy” or “Global Gag Rule,” prohibiting foreign aid to 
organizations overseas that promote or perform abortions. 

Supplemental material

• Global Gag Rule Impact Projec t report, “Access denied: U.S.  Restr ic tions on 



International Family  Planning,”  2003 (web s ite)
• ACLU Memorandum: Fact Sheet on Bush Global Gag Rule, Apr il 19, 2001 
• Guttmacher Ins titute Report, “Global Gag Rule: Exporting Antiabortion 
Ideology at the Expense of American Values,”  June 2001 
• Hernández-Truyol, Berta Esperanza. “On Disposable People and Human 
Well-being: Health, Money and Power .”  U.C. Dav is  Journal of International Law and 
Policy  (Fall 2006)
• Aguilar, Yvette. “Gagging on a Bad Rule: The Mexico City  Policy  and Its  
Effec t on Woman in Developing Countr ies .”   St. Mary ’s Law Rev iew on Minor ity  
Issues (Fall 2002)
• Cohen, Susan A.  “Abortion Politics  and U.S. Population Aid: Coping with a 
Complex New Law.”  International Family  Planning Perspectives , Vol. 26, No. 3. 
(Sep., 2000), pp. 137-139+145.



Reproductive  Freedom (president)

Abortion restrictions

Background

Abortion is  an important part of women’s reproductive health care, and as affirmed 
by the 1973 US Supreme Court case Roe v  Wade and cons is tently  upheld in 
subsequent cases, it is  a legally  and constitutionally  protected medical practice.  
But bans on public funding for abortion services have severely restricted 
access to safe abortion care for women who depend on the government for 
their health care.  The bans marginal ize abortion care even though i t is an 
integral part of women's health care. Moreover, these pol icies inflict 
disproportionate harm on low-income women and women of color, many of 
whom already face significant barriers to receiving timely, high quali ty 
health.  The government is selectively withholding health care benefits from 
women who seek to exercise their right of reproduct ive choice in a manner 
the government disfavors.  

The bans cause real and significant harm.  For example, as many as one in 
three low-income women who would have had an abortion i f the procedure 
were covered by Medicaid  are instead compelled to carry the pregnancy to 
term. More than twenty percent of women who wanted abortion care had to 
delay their abortions in order to raise the necessary funds.   Women who 
have health coverage through the federal government should receive high 
quali ty and comprehensive services which include safe abortion care.   

Recommendations

• The President’s budget should strike language restricting abortion 
funding for (i) Medicaid-el igible women and Medicare beneficiaries (the 
Hyde amendment); (i i ) federal employees and their dependents (FEHB 
Program); (i i i ) residents of the District of Columbia; (iv) Peace Corps 
volunteers; (v) Native American women; and (vi) women in federal prisons.  
The next President should indicate that the Ad ministration is committed to 
working with Congress to ful ly repeal these restrictions. 

• The budget should also strike language known as the Weldon 
amendment, which states that “none of the funds made avai lable in [the 
Departments of Labor, HHS and Education Appropriations bi l l ] may be made 
avai lable to a Federal agency or program, or to a State or local government, 
i f such agency, program, or gove rnment subjects any insti tutional or 
individual health care enti ty to discrimination on the basis that the health 
care enti ty does not provide, pay for, provide coverage of, or refer for 
abortions.” (Consolidated Appropriations Act, 2008, Pub. L. No. 110-161 § 
508(d), 121 Stat. 1844, 2209.



Supplemental material

ACLU fact sheet, “Public  Funding for Abortion,”  July  21, 2004 
National Network  of Abortion Funds report, “Abortion Funding: A Matter of Justice,”  

2005.
Sample Budget Str ik ing Hyde Amendment res tr ic tions (FY1999)



Reproductive  Freedom (Defense Department, Food and Drug Administration, 
Justice  Department) 

Emergency contraceptives

Background

The Bush administration has restricted access to emergency contraception 
in a number of ways.

First, in 2002, the Department of Defense removed safe and effective 
emergency contraception from its Basic Core Formulary (a l ist of 
medications for Mil i tary Treatment Faci l i ties), making i t much less l ikely that 
the drug wil l  be stocked on mil i tary bases.  In FY 2007 the Department of 
Defense received 2 ,688 complaints of sexual assault – a number far lower 
than the actual number of assaults because an estimated 79% of mil i tary 
victims choose not to report, according to the GAO.  As a result, i t is 
important that women serving overseas have access to emergency 
contraception, should they want or need i t, lest women who serve our 
country overseas and are victims of sexual assault find themselves re-
victimized by the denial of medical care.  

Second, on August 24, 2006, after more than three years of delay, the FDA 
finally approved the emergency contraceptive pi l l  Plan B without a 
prescription for women over the age of 18.  Plan B is safe for use by women 
of al l  ages.  Restricting i ts avai labi l i ty without a prescription to women over 
the age of 18 was a decision that has no basis in science.  That decision 
endangers the health of teenage women who may otherwise be faced with 
an unplanned pregnancy or abortion.  

Third, in 2005, the Department of Justice issued sexual assault protocols 
that fai l  to mention emergency contraception or to recommend that i t be 
offered to victims of sexual assault. Emergency contraception must be taken 
within days after unprotected intercourse, but experts agree that i t is more 
effective the sooner i t is taken.  Because this narrow window of 
effectiveness makes timely access to emergency contraception cri tical, the 
Protocol should expl ici tly state that treatment of sexual assault victims must 
include routine counseling about and offering of emergency contraception.  

Recommendations

1. The Department of Defense should mandate that emergency 
contraception be included in the Basic Core Formulary for every mil i tary 
base.



2. The FDA should review and evaluate the scientific data underlying the 
age restriction on over-the-counter access to emergency contraception to 
ensure that FDA pol icy is based on sound science, not pol i tics.

3. The Department of Justice should modify the sexual assault protocols 
issued by the agency in 2005 to include the routine offering of pregnancy 
prophylaxis (or "emergency contraception") to sexu al assault victims who 
are at risk of pregnancy from rape.

Supplemental material

• US Government Accountability  Office.  (2008, July) . Preliminary  
Observations on DOD ’s and the Coast Guard’s Sexual Assault Prevention and 
Response Programs. (Publication No. GAO-08-1013T), p. 15 
• Minutes of the February  2002 DoD P&T Executive Counc il Meeting that added 
Plan B to the Bas ic  Core Formulary , February  12, 2002 
• FDA Section on Plan B 
• A sample protocol that inc ludes emergency contraceptives ( from Warm 
Springs, Oregon) 
• Guttmacher Ins titute Factsheet: The Effec t of Emergency Contraception on 
Unintended Pregnancy, November 15, 2006
• ACLU press release, “ACLU Decr ies  Congress ’s Failure to Make Emergency 
Contraception Available to Military  Women,” May 11, 2006
• Statement of The American College of Obstetr ic ians and Gynecologis ts  On 
the FDA's  Approval of OTC Status for Plan B, August 24, 2006
• American Academy of Pediatr ics  policy  s tatement on Emergency 
Contraceptio, Pediatr ics  (Vol. 116 No. 4), October 2005 
• Prov is ion of Emergency Contraception to Adolescents : Pos ition Paper of the 
Soc iety  for Adolescent Medic ine, Journal of Adolescent Health (Vol. 31, No. 1), July  
2004
• Women's  Health Coalition Letter Urging the FDA to Heed Sc ience and Stop 
Delay ing Over-the-Counter emergency contraception, October 31, 2005
• Reproductive Health Technologies Projec t fac tsheet, “Adolescents  and Over-
the-Counter Emergency Contraception,”  2006
• Coalition letter, Re: Failure to inc lude information about emergency 
contraception in National Protocol for Sexual Assault Medical Forens ic  
Examinations, January  6, 2005 
• ACLU Reproductive Freedom Project Br iefing Paper, “Preventing Pregnancy 
after Rape: Emergency Care Fac ilities  Put Women at Risk ,”  December 2004, )
•  “Violence Against Women: Acute Care of Sexual Assault Vic tims,”  American 
College of Obstetr ic ians and Gynecologis ts , 2004 
• Abstract: Felic ia H. Stewart and James Trussel, “Prevention of Pregnancy 
Resulting from Rape: A Neglected Preventive Health Measure,”  19 Am. J . 
Preventive Med. 228, 229 (2000). "



Reproductive  Freedom (Health and Human Serv ices)

Regulations on birth control and religious refusals

Background

The Department of Health and Human Services (HHS) has proposed a new 
regulation that could be interpreted as al lowing insti tutions and individuals 
to deny women access to birth control and refuse to provide information and 
counseling about basic health care services.  

HHS proposed the new rule on August 26, 2008 (45 CFR Part 88, RIN 0991-
AB48).  It purports to interpret three federal statutes (Ch urch Amendments 
(42 U.S.C. § 300a-7), Public Health Service (PHS) Act §245 (42 U.S.C. § 
238n), and the Weldon Amendment (Consolidated Appropriations Act, 2008, 
Pub. L. No. 110-161, § 508(d), 121 Stat. 1844, 2209)).  The rule wil l  l ikely 
become final in the next several months.

The proposed rule appears to al low certain publ icly funded health care 
enti ties – both individuals and insti tutions – that h ave a rel igious objection 
to performing abortions to refuse to provide women with even the most 
basic information and counseling about the procedure.  Moreover, 
statements by the Secretary suggest that HHS intends for the rule to create 
a new right for insti tutions and individuals to refuse to provide contraceptive 
services.  If this occurs, the regulation could also undermine state 
reproductive h ealth laws by preventing states from enforcing important 
measures that have expanded access to contraception.  

The proposed rule does not strike the appropriate balance between patient 
access and rel igious l iberty and could seriously undermine women ’s abi l i ty 
to obtain essential reproductive health services.  Moreover, the rule is 
unnecessary:  existing federal law (through Title VII of the Civi l  Rights Act of 
1964) already protects both individual rel igious l iberty and access to 
reproductive health care services.  It requires an employer to attempt to 
accommodate current and prospective employees’  refusals to provide any 
health care service on the basis of rel igious bel iefs, so long as the 
accommodation does not pose an undue hardship on the employer’s overal l  
abi l i ty to provide health ca re services to i ts patients.  Title VII thus 
contemplates a careful balancing of interests and gives employers leeway 
to take into account the effect of an employee ’s refusal on public health and 
safety.  At the same time, Title VII seeks the maximum possible 
accommodation of an individuals’  rel igious objection.   The regulation seeks 
to upset that existing balance and to take the patients’  needs out of this 
equation.  

Recommendations



HHS should act to suspend enforcement of the rule and undertake a review 
of i ts potential impact on patients' access to health care services.

Supplemental material

• ACLU Comments  on Health and Human Serv ice's  Proposed Rule Change 
Regarding Prov ider Consc ience Regulation, September 25, 2008
• ACLU Report, “Religious Refusals  and Reproductive Rights ,”  January  22, 
2002
• ACLU Report, “Religious Refusals  and Reproductive Rights :  Access ing Bir th 
Control at the Pharmacy,”  Apr il 17, 2007
•  EEOC letter oppos ing the change in the prov ider consc ience regulation, 
September 24, 2008
• Coalition Letter oppos ing the change in the prov ider consc ience regulation, 
September 25, 2008
• Letter from 13 s tate attorneys general oppos ing the proposed change in the 
Prov ider Consc ience Regulation, September 24, 2008
• Letter from the NY State Department of Health oppos ing the change in the 
prov ider consc ience regulation, September 23, 2008
• Letter from the New Mexico Human Serv ices and Health Departments  
oppos ing the change in the prov ider consc ience regulation, September 24, 2008
• Letter from the Assoc iation of Maternal and Child Health Programs oppos ing 
the change in the prov ider consc ience regulation, September 25, 2008
• Letter from s ix  medical groups oppos ing the change in the prov ider 
consc ience regulation, September 23, 2008
• Coalition letter discuss ing the impact of the change in the prov ider 
consc ience regulation on low-income women and women of color, September 25, 
2008



Reproductive  Freedom (Justice  Department)

Abortion clinic violence

Background

Under President Cl inton, new attention was given to the problem of violence 
against abortion cl inics.  In January 1995, President Cl inton directed al l  93 
United States Attorneys to establ ish local taskforces to coordinate law 
enforcement efforts relating to violence against abortion cl inics and 
providers.  The taskforces included representatives of federal and local law 
enforcement agencies and w orked with the United States Marshals Service 
and senior officials in DOJ to evaluate risks to particular abortion providers 
or their patients and to coordinate the provision of security for them when 
needed.

Additional ly, in response to a number of bombings and other unlawful acts 
of violence, obstruction, and intimidation at reproductive health cl inics 
nationwide, the Acting Assistant Attorney Gen eral for Civi l  Rights in 1997 
formed a working group at the Department of Justice (DOJ) to coordinate 
pol icy objectives among federal agencies and to ensure that law 
enforcement efforts were sufficient to prevent i l legal interference with the 
del ivery of consti tutional ly protected reproductive health care services.  
Chaired by the Acting Assistant Attorney General for Civi l  Rights, this 
working gro up consisted of senior representatives of the Civi l  Rights 
Division, the Executive Office of United States Attorneys, the Office of the 
Deputy Attorney General, the Federal Bureau of Investigation (FBI), the 
Bureau of Alcohol, Tobacco and Firearms (ATF), and the United States 
Marshals Service. The group met monthly to share information and 
coordinate the government's prevention and law enforcement a ctivi ties.

Recent reports of arson, blockades, and attempted bombings at abortion 
cl inics underscore the need for a renewed commitment to combating and 
preventing cl inic violence.

Recommendations

The attorney general should re-establ ish these or similar taskforces.  Doing 
so would help ensure that existing laws prohibiting cl inic violence are ful ly 
enforced and that state and local law enforcement are aware of the cri tical 
role they play in ensuring the safety of patients and providers.   

Supplemental material

Attorney general’s memo on Violence Against Prov iders  of Reproductive Health 
Serv ices ,  December 22, 1997



Cnational Abortion Federation chart, Inc idents  of of Violence and Disruption Against 
Abortion Prov iders  in the U.S. & Canada, 1977-June 2008

Statement of Pres ident Clinton on Violence Against Abortion Clinics ,  January  3, 
1995



Reproductive  Freedom (Health and Human Serv ices)

Affordable birth control

Background

A 2005 pol icy change made birth control much less affordable for low-
income individuals and col lege students. 

For nearly twenty years, Congress increased access to affordable 
prescription drugs at no cost to the federal government by permitting 
pharmaceutical companies to voluntari ly offer nominal ly priced drugs to 
certain health care providers.  Unfortunately, a change made under the 
Deficit Redu ction Act of 2005 (DRA) unintentional ly stripped el igibi l i ty for 
these low-cost drugs from hundreds of family planning providers (those who 
do not receive Title X funds) and al l  university and col lege health centers – 
approximately 1,370 nationwide.  This affects hundreds of thousands of low-
income women and over three mil l ion col lege students.  

As a result of this pol icy change, which went into e ffect in January 2007, 
birth control prices for col lege students and many low-income women have 
risen from $5 or $10 per pack to $40 or $50 per pack.  Some col lege health 
cl inics can no longer afford to carry birth control.  Additional ly, in an effort to 
preserve low- and no-cost birth control for their low-income patients, safety-
net providers are cutting back on staff, hours of operation, and se rvices.  As 
a result, some women can no longer get contraception and an increasing 
number face unintended pregnancies. 

Under the 2005 DRA (PL 109-171), the Secretary of HHS can designate an 
enti ty as a “safety-net provider” el igible to receive nominal ly-priced drugs 
(PL 109-171, Title VI, Subti tle A, §6001(d)(2)).  Under the Bush 
Administration, the Centers for Medicare and Medicaid Services (CMS) has 
not proposed rules for designating “safety-net providers.”  

Recommendations

The Secretary of HHS, who oversees the Centers for Medicare and Medicaid 
Services, should propose rules to ensure that al l  safety-net providers and 
col lege and university health cl inics are el igible for affordable birth control.

Supplemental Material

Planned Parenthood fac tsheet, “Nominal Drug Pr ic ing Prov is ion in the Defic it 
Reduction Act



Reproductive  Freedom (president)

The shackling of pregnant prisoners

Background

Pregnant women who are incarcerated or detained in the United States are 
often subject to the use of physical or mechanical restraints during 
transport, labor, del iver and immediately after del ivery, without regard to 
their individual circumstances.  This practice violates international human 
rights treaties and standards, consti tutes cruel and inhumane treatment, and 
can endanger the health of the woman and/or the fetus.  Shackl ing a woman 
in labor makes the birthing process more difficult and painful and places a 
barrier between the woman and her health care provider.  In 2007, the 
American College of Obstetricians and Gynecologists cal led for an end to 
this practice because “physical restraints have interfered with the abi l i ty of 
physicians to safely practice medicine by reducing their abi l i ty to assess 
and evaluate the physical condition of the mother and fetus, and have 
similarly made the labor and del ivery process more difficult than i t needs to 
be; thus, overal l , putting the health and l ives of the women and unborn 
chi ldren at risk.”  

The shackl ing of pregnant women is entirely unnecessary, given that 
incarcerated women, particularly those who are pregnant or in labor, 
represent an extremely low security or flight risk.  Most incarcerated women, 
in fact, are non-violent offenders.  There have been no reported cases of 
pregnant women posing a security threat or flight risk in Cali fornia, Il l inois, 
or Vermont, the three states that have outlawed the shackl ing of pregnant 
women.  Moreover, the shackl ing of pregnant immigrant women detained by 
ICE is entirely unneccessary a nd inappropriate because these women are 
not even held on criminal charges and represent no threat to publ ic safety.

Recommendations

Issue an executive order directing al l  federal departments and agencies 
responsible for the custody or control of pregnant prisoners and detainees 
to end this practice.  The order should apply to al l  women, both adults and 
juveni les, in the custody or control of any federal agency, department or 
contractor, including those held by state or local governments by agreement 
or order of any federal au thority.

Supplemental material

• Sample Executive Order (see below)
•  Amerc ian College of Obstetr ic ians and Gynecologis ts  Statement on the 
Shack ling of Incarcerated Pregnant Women in Labor, June 12, 2007 



• Rebecca Projec t for Human Rights  fac t sheet, “Shack ling of Pregnant Women 
in Custody” 
• Federal Bureau of Pr isons, Program Statement 5538.05, Escorted Tr ips  at 
10, 13, October 6, 2008 (containing rev ised shack ling policy  for pregnant women 
pr isoners)
• Letter to Malika Saada Saar, Executive Direc tor, The Rebecca Projec t from 
Ralph Hale, MD, Executive Vice Pres ident, The American College of Obstetr ic ians 
and Gynecologis ts , June 12, 2007 (explaining medical problems with shack ling 
pregnant women)
• Letter to the Honorable Richard J . Durbin, Member of Congress from Joyce 
K. Conley, Ass is tance Director, Federal Bureau of Pr isons, October 17, 2007 
( indicating rev ised post-orders  to prec lude the use of belly  chains on pregnant 
women pr isoners)
• Letter to the Honorable Julia L. Myers , Ass is tant Secretary  of Homeland 
Secur ity ,  from The Rebecca Projec t et al., July  16, 2008 (urging ICE to adopt 
polic ies  prec luding the use of shack les on pregnant women detainees; express ing 
concern due to reported shack ling inc idents  in ICE custody)
• Letter to Commiss ioner Willa Johnson, Commiss ioner Brent Rinehart, and 
Commiss ioner Ray Vaughn from Grace Chung Becker, Acting Ass is tant Attorney 
General, U.S. Department of Justice, Civ il Rights  Div is ion, July  31, 2008 (excerpt of 
CRIPA investigation of Ok lahoma County  Jail and Jail Annex detailing the shack ling 
of a wheel-chair  bound pregnant woman pr isoner to a handrail for  10 hours  while 
she miscarr ied her child)
•  Letter to Malika Saada Saar, Executive Direc tor, The Rebecca Projec t from 
Susan M. Cullen, Direc tor of Policy , U.S. Immigration and Customs Enforcement, 
September 10, 2008 (response rejec ting coalition's  request that ICE issue a policy  
prohibiting the shack ling of pregnant women)
• “Pr isons Often Shack le Pregnant Inmates in Labor,”  The New York  Times , 
March 2, 2006
• Amnesty  International, Updated Report, “Not Part of my Sentence:  Violations 
of the Human Rights  of Women in Custody,”  March 1999
• Amnesty  International, “Abuse of Women in Custody: Sexual Misconduct and 
Shack ling of Pregnant Women,” 2007

Sample executive order

By the author ity  vested in me as Pres ident by  the Constitution and the laws of the 
United States of America, I, _______, Pres ident of the United States of America, 
find that the use of phys ical res traints  on pregnant incarcerated women in the 
United States dur ing transport, labor, delivery  and immediately  after delivery , 
without regard to their  c ircumstances, v iolates  international human r ights  treaties  
and s tandards, constitutes  cruel and inhumane treatment, and can endanger the 
health of the woman and/or  the fetus . Under  extremely  limited c ircumstances, the 
use of some form of res traints  may be permiss ible if the woman poses a c lear r isk  
of harm to herself or  others . When restraints  are used in these cases they  must be 
documented and written jus tification prov ided.  I hereby order all federal 
departments  and agenc ies respons ible for the custody or control of pr isoners  to 
draft and implement polic ies  cons is tent with this  order. Such polic ies  shall apply  to 
all incarcerated women in the custody or control of any federal agency, department 



or contrac tor, inc luding those held by  s tate or local governments  by  agreement or 
order of any federal author ity .
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